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I. INTRODUCTION 
 

 In July 1998, 120 nations joined together and signed the Rome Statute, 
setting in motion the creation of the International Criminal Court (ICC).2  The 
Rome Statute emphasizes the necessity of establishing the ICC in order to end 
impunity for those committing the “most serious crimes of concern to the 
international community.”3  Despite broad international support for the ICC, the 
United States did not support the Rome Statute and cited, as one of its chief 
objections, the potential vulnerability of American military personnel to the 
jurisdiction of the ICC.4  In recognition of concerns regarding the exertion of 
jurisdiction over United States forces stationed abroad, some members of the 
United States House of Representatives and Senate proposed a bill to “protect 
United States military personnel . . . against criminal prosecution by an 
international criminal court to which the United States is not a party.”5   
 More recently, on December 31, 2000, former United States President 
Bill Clinton instructed Ambassador David Scheffer to sign the Rome Statute, 
despite American reservations about the treaty.6  Clinton emphasized that signing 
the Rome Statute was necessary to allow the United States to remain in a position 
whereby the country could “influence the evolution of the court.”7  Yet, the former 
President made clear that American reservations remained.  He stated that the ICC 
should exercise jurisdiction over United States personnel only upon ratification of 
the Rome Statute and indicated that the United States should have the opportunity 
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to “observe and assess the functioning of the Court, over time, before choosing to 
become subject to its jurisdiction.”8   
 This Note examines American objections to the establishment of the ICC 
and criticisms of the American position.  In addition, it considers the 
appropriateness of the proposed Congressional response, embodied in the 
American Servicemembers’ Protection Act.  Part II briefly reviews the road 
leading up to the Rome Statute and some of the key elements of the Statute.  Part 
III considers both the validity of American objections to the Rome Statute and 
critiques of the American stance.  Part IV analyzes American concerns by 
examining instances in which American servicemembers could be vulnerable to 
the jurisdiction of the ICC.  Part V argues that, while the United States must strive 
to protect its military members from unwarranted prosecutions, the proposed 
American Servicemembers’ Protection Act is not an appropriate response to the 
ICC. 
 
 

II. BRIEF HISTORY OF THE ICC AND KEY ELEMENTS OF THE 
ROME STATUTE 

 
 Nations sought to create the ICC in response to the numerous atrocities 
that the world had witnessed in the 20th century.9  The justification for 
establishing a permanent international criminal body is an outgrowth of previous 
attempts to bring perpetrators of serious international crimes to justice.  The 
notion of creating a body to hold individuals accountable for international crimes 
originated in the establishment of the Nuremberg Tribunal following World War 
II.10   The Nuremberg Tribunal’s charter provided for the prosecution of 
individuals for crimes against peace, war crimes, and crimes against humanity.11  
However, the dynamics of the Cold War prevented the world community from 
building on the Nuremberg experience, and the international community failed to 
act in response to large-scale atrocities in places such as Cambodia, Argentina, 
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Chile, East Timor, Uganda, and Iraq.12  Recently, less encumbered by Cold War 
politics, the United Nations Security Council established international tribunals to 
address atrocities committed in former Yugoslavia and Rwanda.13  The process of 
creating such ad hoc tribunals proved to be a formidable challenge, requiring 
agreement on the scope of tribunal authority, staffing decisions, and financing.14  
This experience gave credence to the creation of a permanent court that could 
respond more quickly and efficiently to international crimes.15  Furthermore, 
many perceived a permanent court as an answer to one of the chief criticisms of 
the ad hoc approach: the propensity for selective justice.16 
 A brief overview of some of the key elements of the Rome Statute is 
necessary before addressing the American objections to the Statute.  The Rome 
Statute establishes jurisdiction over four different categories of crimes:  genocide, 
crimes against humanity, war crimes, and aggression.17  Genocide includes “acts 
committed with intent to destroy, in whole or in part, a national, ethnical, racial, or 
religious group . . . .”18  Encompassed in the definition of crimes against humanity 
are acts “committed as part of a widespread or systematic attack directed against 
any civilian population, with knowledge of the attack . . . .”19  For the ICC to have 
jurisdiction over war crimes, such crimes must be “part of a plan or policy or [ ] 
part of a large-scale commission of such crimes.”20  While the crime of aggression 
is included, jurisdiction over this crime awaits future agreement over its 
definition.21 
 The Rome Statute sets forth multiple ways in which the ICC can exert 
jurisdiction over individuals.  Absent a Security Council referral, the ICC can 
exercise jurisdiction over a citizen of a State Party or over an individual who 
participated in the alleged crime in the territory of a State Party.22  A nonparty can 
also consent to ICC jurisdiction with respect to a particular crime.23  Additionally, 
the ICC has “jurisdiction ratione temporis;” that is, the ICC may exert jurisdiction 
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over crimes committed only after the Statute enters into force.24  The Statute 
provides three avenues for cases to come before the ICC:  (1) a State party can 
refer a case to the prosecutor; (2) the United Nations Security Council can refer a 
case to the prosecutor; or (3) the prosecutor can initiate an investigation.25  
 The Rome Statute will enter into force on the first day of the month 
following the 60th day after 60 countries have ratified the agreement.26  Currently, 
46 countries have ratified the Rome Statute and 139 countries are signatories.27  
 
 

III. AMERICAN OBJECTIONS TO THE ROME STATUTE 
 

 Upon his return from the negotiations, Ambassador David Scheffer 
acknowledged in his congressional report that, although the Rome Statute met 
many of the United States objectives, failure of the American delegation to 
achieve certain critical objectives was likely to preclude American support.28  The 
United States’ chief concern is the potential vulnerability of American military 
members to ICC jurisdiction.  As Ambassador Scheffer explains: 
 

It is simply and logically untenable to expose the largest 
deployed military force in the world, stationed across the 
globe to help maintain international peace and security . . . to 
the jurisdiction of a criminal court the U.S. Government has 
not yet joined and whose authority over U.S. citizens the 
United States does not yet recognize.29 
 

Underlying American concern, as is often the case with international law, is the 
issue of sovereignty and how much of it should be relinquished.  As former 
Secretary of Defense Caspar Weinberger stated before Congress with respect to 
the ICC: “The whole concept really tests whether the idea of sovereignty exists 
any longer.  And it is a very major step along the road toward wiping out 
individual national sovereignty.”30 
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 Therefore, United States officials are apprehensive that the ICC will 
impinge on America’s national sovereignty by potentially calling for trials of 
United States servicemembers and government officials in the ICC.  This concern 
is directed at four specific issues:  the ICC’s jurisdictional regime, the lack of a 
10-year opt-out provision, the amount of prosecutorial discretion, and the 
inclusion of the crime of aggression.31  
 
 
A.  Jurisdictional Issues 
 
 First, American dissatisfaction with the Rome Statute’s jurisdictional 
framework begins with the claim that the Statute is contrary to international treaty 
law in allowing the ICC to exercise jurisdiction over nationals of nonparty states.32  
To reiterate, the Statute allows the ICC to exert jurisdiction over an individual 
who commits a crime in the territory of a state party.33  Therefore, a United States 
military member serving in a peacekeeping operation in a foreign country that is 
party to the treaty would be subject to ICC jurisdiction despite the United States 
nonparty status.34  Originally, a statutory provision allowing ad hoc consent of 
nonparty states to ICC jurisdiction exacerbated American concerns.35  Under this 
provision, ICC jurisdiction could apply to an American servicemember who 
allegedly committed a crime in a foreign country that had consented to 
jurisdiction—even if the foreign country and the United States were not parties to 
the Statute.36   
 The following hypothetical illustrates the suspect nature of this 
provision:  Saddham Hussein could invoke the jurisdiction of the ICC for crimes 
committed by Americans operating in Iraq, while the ICC would be unable to take 
action against Hussein for atrocities committed against the Iraqi people.37  Rule 
44(2) of the Rules of Procedure and Evidence appears to address the concern over 
ad hoc consent to ICC jurisdiction.38  Rule 44(2) requires that any nonparty that 
consents to ad hoc ICC jurisdiction under Article 12(3) also must accept ICC 
jurisdiction over crimes covered in the Rome Statute that are relevant to the entire 
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situation.39  This provision will likely ensure that a nonparty considers a particular 
conflict carefully before invoking the jurisdiction of the ICC.  Additionally, it will 
likely prevent countries from abusing Article 12(3).       

Notwithstanding this remedy, the United States continues to argue that 
state participation in the ICC does not stem from customary international law, but 
as a product of treaty law. 40  Therefore, despite recognition that many crimes 
within the ICC’s jurisdiction reflect customary international law, state 
participation requires consent.  For the United States, the only exception to 
consent is Security Council action under the United Nations Charter.41   
 Critics of the American position suggest that the United States has 
misconstrued the Rome Statute.  They indicate that the exercise of jurisdiction 
over American nationals does not equate to binding the United States as a party; 
unlike a State Party, the United States is not obligated to assist in the 
prosecution.42  Marcella David, an associate professor at the University of Iowa 
College of Law, maintains that the Rome Statute’s assertion of jurisdiction over 
crimes “is consistent with long-settled principles of universal jurisdiction and with 
state jurisdiction over crimes committed within its territory or against its nationals.  
The only true innovation provided by the Statute is the ability of a State exercising 
jurisdiction to refer the matter to the ICC for prosecution.”43   
 In essence, the question is whether a state can assign its right to prosecute 
an individual to an international body.  Critics of the American position suggest 
that universal jurisdiction and customary international law provide an answer.  
They cite to the International Military Tribunal at Nuremberg as an example 
where states joined together and exercised jurisdiction over crimes of customary 
international law.44  Jordan Paust, professor at the University of Houston Law 
Center, asserts that the Nuremberg Tribunal could have resulted without German 
consent and that the tribunal prosecuted Germans even though the perpetrators did 
not commit crimes in the territory of the parties that established the tribunal.45  
Just as countries could join together and prosecute customary international law 
crimes at Nuremberg, they also can join together to prosecute similar crimes in the 
ICC.46   

                                                 
39. Report of the Preparatory Commission for the International Criminal Court, 
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 Of course, the success of the preceding argument depends to some extent 
on agreement as to whether the crimes under ICC jurisdiction are consistent with 
customary international law.  Ambassador Scheffer has suggested that the crimes 
contained in the Rome Statute go beyond customary international law.47  
Additionally, the United States is concerned with the extent to which the Statute’s 
amendment process will allow new crimes to become part of customary 
international law and subject nonparty states to ICC jurisdiction, despite allowing 
state parties to immunize their citizens from prosecution for the new crimes.48   
 Critics of the American opposition to the Rome Statute also rely on the 
principle of complementarity.  The Rome Statute provides that the jurisdiction of 
the ICC “shall be complementary to national criminal jurisdictions . . . .”49  The 
Statute defers to national jurisdictions by rendering inadmissible before the ICC 
cases that a State with jurisdiction investigates or prosecutes.50  Under the Statute, 
the ICC would step in only when “a State is unwilling or unable genuinely to 
carry out the investigation or prosecution . . . .”51  However, the United States 
finds this safeguard inadequate.  The reason is that it provides little comfort in 
those situations where the United States feels it is carrying out a justified policy, 
such as a peacekeeping operation, and is unlikely to initiate prosecution against its 
personnel for participating.52  
 Before moving on to the United States’ second objection to the Rome 
Statute, it is important to understand why the United States is so concerned with 
the status of nonparties.  Critics suggest the United States could resolve many of 
its difficulties with the Rome Statute by simply joining.53   As indicated above, the 
United States objects to the jurisdictional scheme of the Rome Statute as a matter 
of “fundamental treaty law.”54  But perhaps more practically, even if the executive 
branch supported the treaty, American ratification would be a lengthy process, 
extending beyond the date the treaty enters into force.55  Hence, the United States 
could experience nonparty status for some time and could be bound by the treaty’s 
provisions long before the treaty is ratified.56 
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B.  Opt-Out Provision  
 
 In addition to jurisdictional issues, the United States cites the lack of a 
10-year opt-out provision for crimes against humanity and war crimes, as another 
reason the Statute is unacceptable.57  This objection represents a general policy 
concern over the unknown—how fair and effective the ICC will be in practice.  
The 10-year opt-out provision the United States advocates would allow state 
parties to opt out of ICC jurisdiction over crimes against humanity and war crimes 
during a 10-year period.58  The provision also would “shield nonparty states from 
the [C]ourt’s jurisdiction unless the Security Council were to decide otherwise.”59  
Additionally, those nations that opt out of ICC jurisdiction would not be allowed 
to bring cases before the ICC regarding the crimes to which the nation opted out.60  
The underlying rationale of such an opt-out provision is to provide states with the 
“opportunity to assess the effectiveness and impartiality of the court before 
considering whether to accept its jurisdiction.”61  The 10-year opt-out provision 
was not included in the Rome Statute; however, the Statute contains a seven-year 
opt-out provision for war crimes.62  The United States’ criticism that the seven-
year opt-out provision will create an asymmetrical result is similar to the concern 
with ICC jurisdiction over nonparties.  In effect, a state party that commits war 
crimes could be immune from prosecution under the opt-out provision, while a 
nonparty would be subject to the ICC’s jurisdictional reach.63   
 Commentators suggest that American criticism of the seven-year opt-out 
provision is inconsistent in light of American support of a 10-year opt-out 
provision.64  However, the United States’ position may not necessarily be 
inconsistent.  The United States probably would have supported the seven-year 
provision if the provision had accorded nonparty states immunity from 
prosecution, except in cases of Security Council action.  American discontent is 
premised on the “political inequity of one state finding another’s nationals 
culpable when the actions of its own nationals go unchallenged.”65  Professor 
David suggests that the real question is not whether the provision’s coercive tenor 

                                                 
57. See id. at 19. 
58. See Scheffer, supra note 4, at 19. 
59. Id. at 19-20. 
60. See id. at 19. 
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is objectionable but whether the advantages of the provision in facilitating 
increased participation outweigh the potential for unfairness.66  
 
 
C.  Independent Prosecutor 
 
 The United States’ third criticism of the Rome Statute results from the 
discretion the Statute gives to the prosecutor.  The Rome Statute allows the 
prosecutor to initiate an action on the prosecutor’s own accord.67  The prosecutor 
may proceed with such an investigation upon the approval of the Pre-Trial 
Chamber of the ICC.68  Due to the three-judge make-up of the Pre-Trial Chamber, 
the agreement of two judges would allow the case to go forward.69  The United 
States fears that the discretion granted to the prosecutor raises the potential for 
illegitimate or frivolous political prosecutions.70 
 ICC supporters indicate that the Rome Statute provides adequate checks 
on the prosecutor, rendering American suspicion of prosecutorial discretion 
unfounded.71  They assert that the requisite Pre-Trial Chamber approval prior to 
judicial advancement is a sufficient safeguard.72  Additionally, prosecutorial 
authority is limited in that the Statute calls for jurisdiction over only “the most 
serious crimes of concern to the international community. . . .”73   
 
 
D.  Inclusion of Crime of Aggression 
 
 The final American objection to the Rome Statute is its inclusion of the 
crime of aggression.74  The Rome Statute includes “aggression,” once it is defined, 
as one of the crimes over which the ICC has jurisdiction.75  An amendment to the 
Rome Statute seven years after it takes force will provide a definition of 
“aggression.”76  The current lack of consensus among delegates to the Rome 
Conference in developing a definition for “aggression” is indicative of the 
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difficulty of defining the term objectively.  The United States has expressed 
concern that an overly broad definition could infringe on a nation’s legitimate use 
of military force.77  The United States maintains that a direct link must exist 
between the Security Council’s decision that an act of aggression has occurred and 
the ICC’s ability to prosecute an individual for aggression.78   
 Critics of the United States position suggest that its concern with the 
definition of “aggression” provides an impetus for joining the treaty.  As 
previously stated, the crime of aggression will become part of the Rome Statute 
only through the ICC’s amendment process.79  Some commentators contend that 
the United States should become a party to the Rome Statute in order to exercise 
influence over how the crime of aggression is defined.80  If the United States were 
a party and disagreed with the elements of the definition, it could prevent the 
amendment from entering into force by convincing over one-eighth of the state 
parties of its position.81   

Additionally, the language in the Rome Statute pertaining to the crime of 
aggression states that the “provision shall be consistent with the relevant 
provisions of the Charter of the United Nations.”82  Some suggest that this 
language indicates that the Rome Statute allows the United Nations Security 
Council to make a prior determination of aggression, thereby rendering the 
American objection regarding aggression invalid.83  In contrast, other critics of the 
American position argue that the determination of aggression for purposes of the 
Rome Statute should remain independent of the politics of the Security Council.84  
They suggest that a provision requiring a prior determination of aggression by the 
Security Council would undermine the authority of the ICC by allowing nations 
that are subject to the law (Permanent Five) to exercise final judgment as to 
whether they would actually be held accountable under the law.85 

 
 

IV. EXAMPLES AND ANALYSIS 
 
 A greater understanding of the United States objections to the Rome 
Statute will likely emerge within a more specific context of American concerns.  

                                                 
77. See Scheffer, supra note 4, at 21. 
78. See id. 
79. See Rome Statute, supra note 2, arts. 5 & 121. 
80. See Brown, supra note 71, at 868. 
81. See Rome Statute, supra note 2, art. 121(4). 
82. Id. art. 5(2). 
83. See Gerard E. O’Connor, Note, The Pursuit of Justice and Accountability: Why 
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85. See id. 



The Response of the United States to the International Criminal Court  951 

  
 

 

The potential vulnerability of American servicemembers operating abroad is 
difficult to appreciate when considering the objections in the abstract.  Therefore, 
this section examines past United States military actions and considers 
hypothetical situations where state parties might try to initiate action in the ICC 
against American personnel.  This section focuses specifically on the past 
operations in Sudan and Kosovo. 
 
 
A.  American Attack on a Sudanese Pharmaceutical Plant 
 
 On August 20, 1998, the United States struck a pharmaceutical plant in 
Khartoum, Sudan as part of a response to terrorist bombings of American 
embassies in Africa and as a preventive measure against future terrorist attacks.86  
The United States justified the attack to the Security Council under Article 51 of 
the United Nations Charter, which allows a state fearing imminent attack to act in 
self-defense.87  The plant was purportedly producing chemical agent precursors in 
support of terrorist activities.88  Sudan questioned the legitimacy of the American 
attack, and in July 2000, the owner of the plant, Salah Idris, filed an action against 
the United States in the United States Court of Claims for resulting damages.89   
 Suppose that Sudan is a state party to the ICC and has referred the United 
States bombing of the Sudan plant to the ICC prosecutor, alleging crimes against 
humanity, war crimes, and the crime of aggression.  Preliminarily, the prosecutor 
must address the question of jurisdiction.  Since the hypothetical considers Sudan 
to be a party to the Rome Statute and the alleged crime to have occurred in Sudan, 
the ICC could exercise jurisdiction under Articles 12 and 13 of the Rome 
Statute.90  Because the United States believes it was fully justified in the attack, it 
has conducted no investigation into the matter; therefore, the complementarity 
principle of the Rome Statute provides no protection.91  Hence, if the alleged 
crime was of “sufficient gravity,”92 the prosecutor would consider whether there 
was a reasonable basis to proceed with an investigation.93  In determining whether 
to proceed, the prosecutor would have to assess whether the facts support a 

                                                 
86. Barton Gellman & Dana Priest, U.S. Strikes Terrorist-Linked Sites in 

Afghanistan, Factory in Sudan, WASH. POST, Aug. 21, 1998, at A01. 
87. Id. 
88. See id. 
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Crowd, WASH. POST, Aug. 22, 1998, at A23.  See also Vernon Loeb, Review of Sudan 
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POST, Sept. 27, 2000, at A05. 

90. See Rome Statute, supra note 2, arts. 12 & 13. 
91. See id. art. 17(1). 
92. Id. 
93. See id. art. 53. 
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reasonable belief that the accused committed a crime that falls within the scope of 
ICC jurisdiction.94   
 The first hypothetical Sudanese allegation is that the United States 
committed a crime against humanity.  Most likely, the initial question the ICC 
would have to decide would be whether the American action constituted a 
“widespread or systematic attack” directed against a civilian population.95  In 
order to amount to a crime against humanity under the Rome Statute, the attack 
directed against a civilian population must include the “multiple commission of 
acts . . . pursuant to or in furtherance of a State or organizational policy to commit 
such an attack . . . .”96  The American attack on the Sudanese plant consisted of a 
barrage of tomahawk missile strikes during one night that resulted in the death of 
one and injury to nine others.97  This fairly isolated attack probably would not rise 
to the level of repeated actions necessary to make out a prima facie case for a 
crime against humanity.  However, this perception would depend on the lens 
through which ICC judges consider the attack.  Perhaps the judges would 
conclude that launching several tomahawk missiles in one day was enough to 
constitute a crime against humanity.  Even so, the relatively few resulting 
casualties would likely mitigate against the successful prosecution of a crime 
against humanity charge.  In other words, the small number of casualties would 
support the argument that the attack was not directed against the civilian 
population.     
 The second hypothetical Sudanese allegation is that the United States 
committed a war crime.  Under the Rome Statute, the ICC has jurisdiction over a 
war crime when the crime is committed “as part of a plan or policy or as part of a 
large-scale commission of such crimes.”98  Sudan would likely challenge the 
American action as an intentional attack “against the civilian population,” or it 
would accuse the United States of “intentionally launching an attack in the 
knowledge that such attack will cause incidental loss of life or injury to civilians 
or damages to civilian objects . . . which would be clearly excessive in relation to 
the concrete and direct overall military advantage anticipated . . . .”99  A threshold 
question in this case is whether the American strike against the Sudanese chemical 
plant fell in the category of an international armed conflict.  Some commentators 
have suggested that such an attack would not be in this category.100  That is, the 
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absence of armed conflict between Sudan and the United States would preclude 
the application of Article 8 of the Rome Statute in this context.   

Furthermore, as part of its preliminary inquiry, the ICC would address 
whether the American action was conducted as “part of a plan or policy or as part 
of a large-scale commission of such crimes.”101  Ambassador Scheffer touted this 
language as setting a sufficiently high threshold for war crimes.102  While, as some 
commentators have suggested, the requirement of a significant magnitude of such 
crimes seems to insulate individual soldiers from being haled into court,103 the 
disjunctive nature of the provision requires an inquiry into the meanings of “plan 
or policy.”  To the extent that most, if not all, military operations are conducted by 
the execution of a plan, the provision would appear to have a much broader reach 
than those offenses carried out on a massive scale.  Therefore, the actions of 
individual military personnel more likely would be open to ICC scrutiny.  The 
attack on the Sudanese plant probably satisfies the requirement that the action be 
part of a plan.  
 Assuming that the situation did constitute international armed conflict 
and was part of a plan, the next question is whether American military members 
intentionally bombed civilians or whether the attack resulted in excessive 
collateral damage.  The timing of the attack (nighttime), the relatively small 
number of casualties and injuries, and the admission of bombing the facility due to 
its production of chemical weapons mitigates against a finding that American 
personnel were intentionally targeting civilians.  Even when civilian casualties 
result, the United States is free to invoke the defense of mistake, whereby officials 
can assert  a reasonable basis for a lack of knowledge as to the civilian nature of a 
target.104  However, the factually intensive nature of such an inquiry may inspire 
the ICC prosecutor to investigate the matter.105  Sudan’s charge concerning 
excessive collateral damage could present a stronger case before the ICC.  The 
strength of the case would likely hinge on the ICC’s standards of weighing the 
extent of collateral damage.  The question here is not whether the United States 
knew some civilian casualties would result; the United States admitted such was 
the case when announcing that it timed the attack in an effort to minimize such 
casualties.106  The language of the Rome Statue indicates that collateral damage 
caused by the attack must be “clearly excessive.”107  Arguably, the language 
supports a finding of culpability only in cases of gross disproportionality.  The 
United States probably would have a strong argument that the amount of 
casualties did not reach the requisite threshold.  However, despite the relatively 
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small number of casualties, the possibility for ICC inquiry into the matter 
increases due to questions surrounding the military necessity of striking the 
Sudanese plant in the first place.108 
 The third and final hypothetical Sudanese allegation is that the United 
States had committed a crime of aggression.  As previously discussed, while listed 
as a crime under the Rome Statute, the term “aggression” was left undefined.  
Therefore, it will not come into force until the parties agree upon a definition 
through the Rome Statute’s amendment process.109  The parties included three 
different definitions of the crime of aggression in the Draft Statute for the ICC.110  
The hypothetical will be analyzed under the definition provided by Option Two, 
which is heavily influenced by the United Nations General Assembly Resolution 
3314, Resolution on the Definition of Aggression.111  Option Two requires the 
following for the crime of aggression: 
 

[T]he crime of aggression is committed by a person who is in a 
position of exercising control or capable of directing 
political/military actions in his State, in contravention to the 
Charter of the United Nations, by resorting to armed force, to 
threaten or violate the sovereignty, territorial integrity or 
political independence of that State.112 
 

  The level of control indicated in the language suggests that this crime 
may be reserved for high-level civilian and military officials.  Option Two goes on 
to enumerate a list of acts that constitute aggression.  Among those listed is the 
“bombardment by the armed forces of a State against the territory of another 
State.”113  The bombing of Sudan would fit into this category and therefore 
present a case against American personnel for aggression.  As previously 
indicated, the United States had informed the United Nations that it was striking 
the Sudanese plant in self-defense, consistent with Article 51 of the United 
Nations Charter.114  Therefore, the ICC would have to consider whether the 
American action constituted a legitimate act of self-defense.  Professor David 
suggests that because the American self-defense claim is not representative of a 
traditional notion of self-defense, and because the international community is 
relatively undecided about what constitutes appropriate preemption of terrorist 
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attacks, the United States would likely face prosecution in the ICC.115  Indeed, the 
crime of aggression is an area where final determination often lies in the eye of 
the beholder.  Considering the inherently controversial nature of determining 
whether a nation has committed aggression, it is easy to understand American 
concerns about ensuring that Security Council determinations are linked to ICC 
action in this area.  
 
 
B.  NATO Bombing of Kosovo  
  
 This section considers United States operations in Kosovo in relation to 
the hypothetical charges against American personnel for committing crimes 
outlined in the Rome Statute.  The province of Kosovo in the state of Serbia 
obtained autonomy in 1946.116  Former Serbian President Slobodan Milosevic 
revoked Kosovo’s autonomy in 1989, citing risks to the Serb minority in the 
province.117  Subsequent oppression of the Kosovo Albanians resulted, and the 
Kosovo Liberation Army responded with independence movements and 
insurrection.118  The Serbian Government countered with military attacks, causing 
thousands of Kosovo Albanians to flee their homes.119  The United States, the 
United Kingdom, France, Germany, Italy, and the Russian Federation brokered an 
agreement to promote Kosovo’s autonomy in Serbia; however, Belgrade refused 
to accept the agreement, and NATO forces began bombing targets in Serbia.120  
Former United States President Clinton cited the need to “avert a humanitarian 
catastrophe” as a basis for the military intervention.121 
 During the bombing campaign, targeting errors by American forces were 
brought to light.  Such errors included the bombing of the Chinese Embassy in 
Belgrade and an Albanian refugee column in Kosovo.122  Additionally, critics 
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questioned America’s decision to bomb dual-use facilities, such as factories, 
television stations, and electric power grids.123   

Suppose that Serbia has brought complaints against the United States in 
the ICC relating to the civilian casualties that resulted from the NATO bombing 
campaign.  Specifically, Serbia has brought a challenge to the legality of the 
bombing of a Serbian television station.  As in the hypothetical involving the 
bombing of the Sudanese chemical plant, the Serbian Government has alleged 
crimes against humanity, war crimes, and aggression in violation of the Rome 
Statute. 
 The analysis with regard to ICC jurisdiction and the hypothetical 
allegations is similar to the analysis in the Sudan example.  The ICC would have 
jurisdiction over American personnel operating in Kosovo either if Serbia were a 
party to the Rome Statute or if the country agreed to submit to the jurisdiction of 
the ICC.124   
 The critical factor in determining whether the United States’ action 
constitutes a crime against humanity, as Serbia alleges in the hypothetical, is the 
ICC’s interpretation of what comprises a “widespread or systematic attack 
directed against any civilian population.”125  This language seems to contemplate 
a fairly high bar for ICC consideration as the Rome Statute states that such an 
attack involves “the multiple commission of acts . . . in furtherance of a State or 
organizational policy to commit such attack . . . .”126  Arguably, this standard may 
protect the individual pilot who bombed the television station from being haled 
into the ICC, since the pilot’s conduct could be considered a unitary act, not a 
widespread or systematic one.  However, a decision by the International Criminal 
Tribunal for the Former Yugoslavia (ICTY) provides room for disagreement.  In 
Prosecutor v. Tadic, the ICTY indicated that a “single act by a perpetrator taken 
within the context of a widespread or systematic attack against a civilian 
population entails individual criminal responsibility and an individual perpetrator 
need not commit numerous offenses to be held liable.”127  Thus, despite the 
language of the Rome Statute, the Tadic decision leaves open the question of 
whether single acts by individuals could be considered crimes against humanity.   

Additionally, unlike the bombing of the Sudanese plant, the Kosovo 
campaign involved numerous bombings carried out over several months.  In this 
context, the protection for a military commander in charge of the operation is less 
clear.  The ICC could consider such a commander’s conduct in light of other 
similar bombings, and it is possible that the aggregate requirements set forth in the 
Rome Statute would be met.  Therefore, the nature of the Kosovo conflict, as 
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compared to the Sudanese bombing, provides for a greater likelihood that the ICC 
would prosecute a higher-level military commander.   
 With respect to Serbia’s hypothetical allegation that the United States 
had committed war crimes, the Serbian government could claim violations of the 
Rome Statute on a few grounds.  Serbia could charge American personnel with 
“intentionally directing attacks against the civilian population . . . or against 
individual civilians not taking direct part in hostilities . . . .”128  Alternatively, 
Serbia could assert that American personnel were engaged in “intentionally 
directing attacks against civilian objects, that is, objects which are not military 
objectives . . . .”129  Finally, the Serbian Government could charge American 
servicemembers with knowingly attacking a target that would cause collateral 
damage to civilians or civilian objects, which is “clearly excessive in relation to 
the concrete and direct overall military advantage anticipated . . . .”130   

All of these claims concern whether the United States attacked a 
legitimate military target and whether the attack satisfies the principle of 
proportionality.131  The United States would argue that Serbian forces used the 
television station in support of military operations.  Conversely, the Serbian 
government would probably assert that the station was purely civilian and, even if 
used by the military for limited purposes, the attack was disproportionate to the 
anticipated gain.  Again, this analysis reduces to an intensive factual inquiry that 
the ICC would have to undertake.  At a minimum, attacks on dual-use facilities 
would probably be more vulnerable to ICC scrutiny and could involve the very 
second-guessing of American military targeting policy that the United States 
would like to avoid.   
 In addition to arguing the necessity and proportionality of the attack, the 
United States could defend its decision on the ground that the attack was not 
“committed as part of a plan or policy or as part of a large-scale commission of 
such crimes.”132  Again, as considered in the Sudan hypothetical, it is unclear from 
the disjunctive nature of this clause the extent to which its language protects 
individual military members from prosecution for isolated acts.  Furthermore, as 
discussed in the case of crimes against humanity, the protection of higher military 
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commanders is questionable.  Additionally, the United States may assert that the 
Kosovo bombings were part of a humanitarian intervention rather than an 
international armed conflict, thus rendering the provisions of Article 8 
inapplicable.133  The success of such an argument is uncertain.  
 Finally, NATO’s use of force in Kosovo under the auspices of 
humanitarian intervention creates a unique context in which to analyze Serbia’s 
hypothetical charge of aggression against the United States.  To reiterate, Option 
Two of the Draft Statute provides that the act of bombing another country 
conforms to the type of action that constitutes aggression.134  Additionally, as 
some commentators have asserted, bombing a country in the name of 
humanitarian intervention is not consistent with the act of self-defense.135  For 
example, when American pilots bombed targets in Kosovo, they were not acting 
in response to attacks on the United States.  Rather, they were attempting to stop 
the ongoing atrocities being committed in former Yugoslavia.  Hence, a self-
defense argument is inapplicable.  Therefore, the question is whether the Draft 
Statute contains a basis for providing protection from the charge of aggression for 
nations that use force to pursue humanitarian objectives.   
 Whether the Draft Statute provides such protection to forces conducting 
humanitarian operations may hinge on the interpretation of the following language 
in the Draft Statute: “in contravention to the Charter of the United Nations.”136  
That is, should the NATO bombing of former Yugoslavia be read as consistent or 
inconsistent with the United Nations Charter?  Or, as Ruth Wedgwood, Professor 
of Law at Yale University, posits, “Is the use of force for humanitarian necessity 
ever permitted by the United Nations Charter and international law, where it is not 
authorized by an affirmative vote of the Security Council?” 137  Indeed, the 
humanitarian intervention in Kosovo was not the result of a United Nations 
resolution, as Russia was sure to vote against the NATO operation.138  However, 
the Security Council rejected a proposal by Russia, Belarus, and India to condemn 
the NATO operation as a violation of Articles 2(4), 24, and 53 of the United 
Nations Charter.139  Further, the Security Council seemed to give tacit approval to 
the NATO operation by supporting an armed presence in Kosovo following the 
bombing campaign, for “it is implausible that the Council would ratify the results 
of an allied military campaign if it considered the means wholly illicit or 
tantamount to aggression.”140  Wedgwood further suggests that the NATO action 
“may mark the end of Security Council classicism—the common belief that all 
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necessary and legitimate uses of force outside the Council’s decision can 
necessarily be accommodated within the paradigm of interstate self defense.”141     
 There is no consensus on the legal justification for the use of military 
force in the context of humanitarian intervention.  The Kosovo action could 
represent the emergence of an exception, in addition to self-defense, that does not 
require Security Council authorization.  However, perhaps the more relevant 
question is how the ICC will interpret such actions.  Since there is no requirement 
that the Security Council make a determination of aggression before the ICC 
could consider a charge of aggression, the ICC may have wide discretion to 
prosecute aggression in this ambiguous area of international law.  Therefore, 
members of the United States armed forces could be called before the ICC for 
actions they had taken during a humanitarian mission.142   
 This concern becomes more real after considering complaints filed with 
the ICTY against NATO.  The ICTY prosecutor established a committee to 
review the various complaints against NATO action to determine whether a 
formal inquiry was warranted.143  The allegations varied, ranging from the 
possible illegality of the entire operation, to NATO illegally targeting civilians or 
causing excessive damage to civilians in violation of the rule of proportionality.144  
The Serbian Government, a Russian parliamentary commission, Amnesty 
International, and other groups filed documentation supporting the allegations.145  
The tribunal’s chief prosecutor, Carla Del Ponte, followed the recommendations 
of the committee and determined that a formal investigation into NATO actions 
was not merited.146  However, some believe that the very fact that the prosecutor 
chose to review the allegations provides “a virtual road map to the future role of 
NGOs in pressuring and cajoling future national and international prosecutors.”147  
Such ICC detractors fear that human rights NGOs may exert too much influence 
over the ICC prosecutor, making frivolous prosecutions aimed at legitimate 
military operations more likely.148   
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Such concern is certainly appropriate when dealing with the review of 
military operations where the principles of proportionality and military necessity 
are often difficult to apply.  As the ICTY committee reviewing NATO operations 
indicated when addressing the principle of proportionality, “One cannot easily 
assess the value of innocent human lives as opposed to capturing a particular 
military objective.”149   To be sure, inquiries into NATO action in Kosovo may 
not have concluded.  The committee report included a section recommending 
against further investigation into the use of depleted uranium ammunition by 
NATO aircraft as a valid basis for a claim.150  However, Prosecutor Del Ponte 
indicated more recently that NATO “could face a criminal investigation into the 
use by its forces of depleted uranium ammunition.”151  Del Ponte indicated that 
new facts were being gathered that could lead to a renewed investigation.152 

 
 

C.  Analysis 
 
 The examination of hypothetical charges against the United States before 
the ICC highlights the reality that, while the Rome Statute has mechanisms that 
provide some safeguards to protect American servicemembers from actions being 
brought against them in the ICC, there is a strong possibility that American 
personnel could be prosecuted for carrying out actions authorized by the National 
Command Authority of the United States.  The vulnerability appears particularly 
acute in the areas discussed above—the response to a terrorist attack that was 
justified as anticipatory self-defense and participation in humanitarian operations 
involving the use of force.  The legitimacy of these actions is not well settled in 
international law, and, hence, it is not clear how the ICC would decide such 
issues. 
 Professor David suggests that American servicemembers would face the 
risk of ICC scrutiny on the issue of aggression if the United States acts unilaterally 
without broad international support, and he suggests that such risk is 
appropriate.153  He argues that without a widespread international mandate, 
American forces should be held accountable to the same standards as other 
nations.154  The fact that the United States is engaged abroad bears little relevance 
since servicemembers will receive adequate protection when operating under a 
broad international mandate, but are more likely to be subject to ICC scrutiny 
when involved in unilateral uses of force.  In this respect, Professor David views 
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the ICC as a legitimate check on American conduct and not a tool for political 
misuse, since the ICC will weed out malicious claims promptly.155  He admits that 
the United States may be unfairly exposed to risk of liability while participating in 
humanitarian missions, but argues that the response to such uncertainty should be 
potential liability instead of no liability.156   
 However, supporters of the American position fear that the ICC has the 
potential for “political mischief.”157  Opponents of the ICC envision nations 
seeking to influence American foreign policy by bringing actions in the ICC 
against American leaders responsible for making and carrying out policies.158  
Filled with the emotions that arise during the use of armed force, a nation that 
objects to American use of force, but is unable to stop it, may seek solace in 
objecting to how military personnel implemented such force.159  Additionally, as 
Ambassador Scheffer has pointed out, the reality of increased political risk of 
prosecution for American soldiers deployed abroad will curb American 
involvement in critical peacekeeping and humanitarian missions around the 
world.160   
 Perhaps the larger underlying issue driving American concern is that the 
creation of the ICC marks a blow to the preeminent authority of the United 
Nations Security Council in maintaining international peace and order.  Professor 
David explains that the United States’ apparent willingness to set aside its 
objections to the ICC if the Rome Statute includes a provision that requires 
Security Council approval of ICC jurisdiction “suggests a sinister motive.”161  
That is, for the United States, such a provision embodies a basic refusal to be held 
accountable to a superior authority.162  But supporters of American objections to 
the ICC suggest that an end-run around the authority of the Security Council 
through the creation of an independent ICC is inappropriate, arguing that 
“coercive authority over extraterritorial policies and activities of a state is the clear 
realm of the Security Council.”163  The Security Council has shaped the world 
order for over fifty years, reflecting realpolitik imperatives.164  Of course, critics 
of the Security Council would argue that it has been ineffective in responding to 
many of the crimes outlined in the Rome Statute, often because of disagreement 
between the five permanent members.  Assuming that, in some cases, the structure 
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of the Security Council has stymied adequate international responses to crimes 
against humanity, war crimes, or aggression, the question remains whether the 
ICC, as currently structured, provides the solution.  
 The United States, as the world’s only remaining superpower, is called 
upon to employ military force throughout the world more often than any other 
nation.165  Therefore, an independent ICC poses unique risks for the United States, 
inasmuch as the frequency of American actions around the world brings a greater 
chance of Americans being subject to the scrutiny of the ICC.  Recognizing this 
reality, the ICC has the potential to impinge upon the sovereignty of the United 
States more than any other nation’s sovereignty.  Whether such exposure is 
warranted will depend largely upon the ICC’s ability to render fair decisions based 
on international law.  To a certain extent, the American perspective of  “fairness” 
relates to the ability of the United States to directly voice its opinion on issues of 
international security through its position as a permanent member of the Security 
Council.  An independent ICC may represent a significant dilution of the United 
States ability to exercise its influence over such matters.  While a shift away from 
concentrated power in the hands of a few nations over international criminal 
adjudication may be appropriate, the management of that shift is important, and 
the manner in and speed with which it is carried out should not be too abrupt.   
 The signing of the Rome Statute by the United States may symbolize its 
recognition that the ICC will come into being with or without American backing.  
Therefore, the key for the United States is to negotiate an agenda for the evolution 
of the ICC that is consistent with American interests.  The principal challenges 
include addressing the ICC’s purported jurisdiction over nonparty states and the 
ability of the United States to observe the operation of the ICC prior to having 
United States citizens be subject to ICC jurisdiction.  Some members of Congress 
have proposed a bill that would significantly limit American support for the 
effectiveness of the ICC.  Alternatively, other members of Congress have 
proposed a bill that seeks to protect American citizens from ICC prosecution, but 
allow the United States to support the ICC.  Negotiators for the United States from 
the Clinton Administration pushed for concessions that would allow the United 
States to provide support to the ICC, whether the United States becomes a party to 
the agreement or not.  The following section will review the legislative proposals 
and American efforts to negotiate an acceptable agreement that would enable 
American support.      
 
 

V.  THE AMERICAN SERVICEMEMBERS’ PROTECTION ACT 
 
 Senator Jesse Helms, former Chairman of the Senate Foreign Relations 
Committee, made the following statement to committee members in regard to the 
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proposed American Servicemembers’ Protection Act (ASPA): “If other nations 
are going to insist on placing Americans under the ICC’s jurisdiction against their 
will, then Congress has a right and responsibility to place a cost on their 
obstinacy, and to ensure our men and women in uniform are protected.”166  
Responding to such concern, Republican members of both the United States 
House and Senate proposed identical versions of the Act in 2000 that sought to 
preclude American servicemembers from being subject to ICC jurisdiction.167   
 The ASPA has several parts, including the following sections: (1) 
prohibition on cooperation with the ICC, (2) restrictions on American 
participation in certain United Nations peacekeeping operations, (3) prohibition on 
transfer of classified national security information to the ICC, (4) prohibition of 
American military assistance to parties to the ICC, (5) authority to free American 
military personnel held captive by the ICC, (6) status of forces agreements, and 
(7) alliance command arrangements.168  In addition, the ASPA contains language 
indicating that the Rome Statute fails to provide individuals with adequate 
procedural protections guaranteed by the United States Constitution.169  
Subsequent discussion briefly addresses the Constitutional objection contained in 
the ASPA as well as the seven above-mentioned provisions of the ASPA. 
 
 
A.  A Review of the ASPA 
 
 Section 2 of the ASPA contains several Congressional findings, one of 
which asserts that the Rome Statute would deny Americans rights guaranteed in 
the Bill of Rights, including “the right to trial by jury, the right not to be 
compelled to provide self incriminating testimony, and the right to confront and 
cross examine all witnesses for the prosecution.”170  The proposed legislation 
mandates that the United States must protect American servicemembers against 
prosecutions under “procedures that deny them their constitutional rights.”171 
 Moreover, the ASPA seeks to prohibit cooperation with the ICC in 
several ways.  Section 4 of the ASPA indicates that United States government 
entities are precluded from complying with requests for cooperation from the 
ICC.172  Specifically, the proposed legislation prohibits cooperation with Article 
89 of the Rome Statute, relating to the arrest, extradition, and transit of suspects; 
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Article 92, dealing with provisional arrests; and Article 93, concerning other 
forms of cooperation such as gathering evidence, executing searches and seizures, 
and seizing property and instrumentalities of crimes.173  Additionally, Section 4 
restricts assistance to the ICC through mutual legal assistance treaties and 
prohibits agents of  the ICC from carrying out investigations in the United States 
or any territory subject to American jurisdiction.174 
 Section 5 of the ASPA attempts to restrict American participation in 
United Nations peacekeeping operations.175  The section precludes American 
military members from participating in such operations unless the President 
certifies that American military personnel are not at risk of prosecution by the 
ICC.176  It provides three ways in which the President can achieve such a 
certification.  First, the United Nations Security Council can exempt American 
personnel who participate in the operation from prosecution.177  Second, the 
ASPA provides for appropriate protection if the countries where the operations 
take place either are not parties to the ICC or have entered into an agreement 
consistent with Article 98 of the Rome Statute, preventing ICC jurisdiction.178  
Finally, the ASPA permits certification of adequate protection if the President 
takes other “appropriate steps to guarantee that United States military personnel 
participating in the peacekeeping operation will not be prosecuted by the 
International Criminal Court for actions undertaken by such personnel in 
connection with the operation.”179  The proposed legislation also contains a 
section that prohibits the transfer of classified national security information to the 
ICC.180  The ASPA forbids direct transfers and indirect transfers via the United 
Nations or a third country unless the United States is assured in writing that the 
information will not go to the ICC.181 
 Section 7 of the ASPA proscribes United States military assistance to 
countries that are parties to the ICC.182  However, there are exceptions.  First, the 
President may waive the prohibition if the United States and the other country 
involved have reached an agreement consistent with Article 98 of the Rome 
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Statute.183  Second, NATO countries or major non-NATO allies184 of the United 
States, such as Israel and Japan, are exempt from the freeze on military 
assistance.185 
 Section 8 authorizes the President to “use all means necessary and 
appropriate to bring about the release from captivity of any person. . . who is 
being detained or imprisoned. . . by or on behalf of the International Criminal 
Court.”186  Persons who fall under this provision include United States military 
members, government officials and employees, and personnel of other allied 
countries that are not parties to the ICC if assistance is requested by the particular 
government.187  Further, the individuals must be detained or imprisoned for 
official actions.188 
 Section 9 of the ASPA requires the President to evaluate current Status of 
Forces Agreements and to report to Congress regarding the level of protection 
from extradition such agreements provide under Article 98 of the Rome Statute.189  
Section 9 further requires that the President submit a plan to Congress setting 
forth a strategy to amend existing agreements or negotiate new ones in order to 
maximize protection for American personnel.190  
 Finally, Section 10 deals with alliance command arrangements.  This 
section requires the President to evaluate the extent to which American 
servicemembers will be exposed to a greater risk of ICC prosecution as a result of 
being placed under the command of foreign military officers who are subject to 
the ICC.191  Lastly, the section requires the President to submit a plan to Congress 
that describes how command and control arrangements will be modified to 
mitigate the risk to American personnel.192 
 Evidently, the ASPA is an attempt to solidify American opposition to the 
ICC and send a clear signal to other countries that are considering ratification of 
the treaty.  The message to other nations is that American military aid and support, 
absent a waiver or exemption, will be contingent on whether that country has 
decided to become a party to the ICC.  Again, the potential threat of American 
servicemembers being subject to the jurisdiction of the ICC is real.  Only time will 
tell whether countries will successfully use the ICC to advance suspect political 
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motives in influencing American foreign policy.  The remaining issue is whether 
the ASPA represents a balanced and appropriate response to the creation of the 
ICC.  
 At its outset, the proposed bill cites concern over the denial of adequate 
procedural protections in the Rome Statute.  Specifically, the ASPA points to the 
lack of a right to a jury trial, the right against self-incrimination, and the right of 
confrontation and cross-examination.193  Monroe Leigh, testifying before 
Congress on behalf of the American Bar Association, claimed that due process 
concerns are misplaced.194  First, Leigh explained that the Fifth Amendment right 
to a jury trial explicitly excludes military operating abroad.195  Next, Leigh 
asserted that the Sixth Amendment does not contemplate an “extraterritorial effect 
in foreign countries,”196 and clarified that individuals are entitled to a jury trial 
only “‘in the State and district wherein the offense shall have been committed.’”197  
As to the right of confrontation and cross-examination, Leigh asserted that Article 
67(1)(e) of the Rome Statute expressly provides such protection.198  Likewise, 
according to Leigh, the Rome Statute provides for a right against self-
incrimination in Article 67(1)(g).199  Ambassador Scheffer has cited Leigh’s 
constitutional analysis with approval,200 and has gone on to criticize numerous 
aspects of the proposed legislation. 
 
 
B.  Ambassador Scheffer’s Objections to the ASPA 
 
 The chief American negotiator at the Rome Conference, Ambassador 
Scheffer, opposes the ASPA on the grounds that the proposed legislation will not 
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only negatively impact ongoing negotiations regarding supplemental agreements 
that the United States is trying to achieve, but that it will also unduly infringe on 
the President’s constitutional authority as Commander-in-Chief and in carrying on 
foreign relations.201  Ambassador Scheffer further argues that the proposed bill 
“will worsen our negotiating position at the very moment when we stand the best 
chance of securing agreement with other governments to protect our soldiers and 
governmental officials and continue our support for international justice.”202   
 Ambassador Scheffer is particularly critical of Sections 4-10 of the 
ASPA.  As to Section 4, Scheffer argues that the President already has the 
authority to prohibit cooperation with the ICC and that this choice should remain 
subject to executive discretion.203  Situations may arise where cooperation with 
the ICC would be in the national interest of the United States, such as an 
investigation and prosecution of a rogue leader like Saddam Hussein.204  Further, 
the Department of Justice has expressed concern that Section 4 “may impair the 
President’s power as Commander-in-Chief” by limiting American cooperation 
such as military or law enforcement assistance with the ICC.205  The Department 
of Justice has advised that, if the ICC functions as an international forum, the 
ASPA appears to preclude the President from communicating with the forum, 
thereby impermissibly intruding on the “President’s plenary and exclusive 
authority over diplomatic communications.”206  Finally, Scheffer stresses that 
Section 4’s prohibition on cooperation cripples the American delegation’s ability 
to negotiate for adequate protection for American military personnel and officials.  
He states, “I must be able to offer, in exchange for the protection that we are 
seeking, the ultimate cooperation of the United States with the ICC when it serves 
our national interests while our country is a nonparty to the ICC Treaty.”207  
 Scheffer also criticizes Section 5 of the ASPA.  The Ambassador again 
argues that the proposed legislation unconstitutionally infringes on the President’s 
power as Commander-in-Chief and potentially prevents the President from 
authorizing the participation of American forces in peacekeeping operations, even 
when he has deemed such participation necessary for national security or the 
protection of American personnel.208   Scheffer states that this provision “ignores 
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the President’s responsibility to weigh national security considerations in deciding 
when and how to deploy American military personnel under a wide and 
unpredictable range of contingencies.”209   
 With respect to Section 6 of the bill, Scheffer points out that Articles 72 
and 73 of the Rome Statute already provide that parties and nonparties alike have 
complete control over the transmission of classified national security information 
to the ICC.210  Hence, the provision is not necessary.211  
 As previously discussed, Section 7 precludes American military 
assistance to foreign governments that are parties to the ICC, with the exception of 
NATO allies, major non-NATO allies, or countries that have entered agreements 
with the United States consistent with Article 98 of the Rome Statute.212  Scheffer 
suggests that this provision unnecessarily holds American military assistance 
hostage to ICC membership, regardless of the national interests of the United 
States.213  Constitutional difficulties may also arise if the President needs to 
provide military assistance in an emergency situation to protect American forces 
operating in a friendly country where the Section 7 exemption does not apply and 
seeking a waiver is impracticable.214     
 Furthermore, Scheffer criticizes Section 8 as an “alarmist provision that 
only complicates our ability to negotiate our common objective of protection from 
prosecution.”215  The section contemplates an attack on one of the NATO allies, 
the Netherlands, in order to emancipate American personnel detained by the 
ICC.216  The President already possesses the requisite power to protect American 
personnel around the world.217  
 Section 9, which requires the President to evaluate the degree of 
protection Status of Forces Agreements provide and to seek necessary 
amendments to enhance protection, is also potentially problematic, according to 
Scheffer.  He points out that by reopening negotiations on Status of Forces 
Agreements, countries may seek to renegotiate a number of other agreement 
provisions.218   
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 Finally, Ambassador Scheffer explains that Section 10 “needlessly 
subjects our alliance command arrangements to factors pertaining to the ICC 
Treaty. . . suggest[ing] our national security interests will be held hostage to the 
ICC Treaty.”219  Scheffer points out that American servicemembers will 
experience the same risks once operating in the territory of an ICC party, 
regardless of command relationships.220  The degree of risk varies in relation to 
the Status of Forces Agreements or similar agreements, rather than command 
relationships.221  Scheffer opines that Sections 9 and 10 both may 
unconstitutionally infringe on the executive branch’s power to enter into 
negotiations with foreign governments and to determine the content of such 
agreements.222  If the language contemplates a mandate on the President to 
negotiate modifications to certain international agreements, the legislation 
intrudes on the President’s power to “determine the form and manner in which the 
United States will maintain foreign relations.”223  
 
 
C.  Status of the ASPA 
 
 While the proposed legislation remained dormant in 2000, proponents 
introduced a revised version—the American Servicemembers’ Protection Act of 
2001 (2001 Act)—in the House and Senate in May 2001.224  The House approved 
the 2001 Act as an amendment to the Foreign Relations Authorization Act of 
2001, which passed the House on May 16, 2001.225  The following day, the bill 
was referred to the Senate Committee on Foreign Relations.226   
 The 2001 Act is largely identical to the 2000 version and contains few 
substantive differences.  The language of Section 3 of the 2001 version differs 
however, in that it provides for the possibility of a Presidential waiver of the 
requirements in certain other sections.  The 2001 provision gives the President the 
authority to waive Sections 5 and 7 (restrictions on participation in peacekeeping 
operations and military assistance to ICC parties, respectively) for one year if 
certain criteria are met.227  The President must notify the House Committee on 
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International Relations and the Senate Foreign Relations Committee of his 
intention to invoke Section 3 authority, and he must notify the two committees 
that the ICC has entered an agreement that prevents ICC jurisdiction over certain 
protected persons to ensure that such persons will not be “arrested, detained, 
prosecuted, or imprisoned by or on behalf of the International Criminal Court.”228  
The President is authorized to extend this waiver for another year if the above-
mentioned requirements remain satisfied.229   

Additionally, the 2001 version of Section 3 includes a provision for the 
President to waive Sections 4 and 6 (prohibition on cooperation with the ICC and 
prohibition on transfer of classified information, respectively) if the President 
notifies Congress and reports that a waiver for Sections 5 and 7 is in effect.230  The 
President must report a reason to believe an individual has committed a crime 
subject to the ICC’s investigation or prosecution, that ICC prosecution is in the 
national interest of the United States, and that the protected persons will remain 
exempt from the ICC’s reach.231 

Accordingly, the waiver provision in Section 3 gives the President 
another potential avenue for cooperation with the ICC or ICC parties.  However, 
the opportunity may prove more theoretical than real since the threshold 
requirement of securing an exemption agreement from the ICC seems unlikely 
based on previous efforts by United States negotiators.  For example, delegates 
rejected a 1998 American proposal to modify Article 12 of the Rome Statute to 
require consent to ICC jurisdiction from both the state where the offense occurred 
and the state of the offender’s domicile.232  More likely, the United States will be 
able to reach Article 98 agreements with other countries under the proposed 
legislation that would allow it to participate in peacekeeping operations or give 
military aid to other countries.  
 One area where the President appears to have more flexibility under the 
2001 Act is under Section 7.  Section 7 authorizes the President to waive the 
prohibition against providing military assistance to ICC parties for periods up to 
one year if the President decides such support is “vital to the national interest of 
the United States.”233  The 2000 version required an Article 98 agreement between 
the United States and corresponding country before the President could waive the 
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prohibition.234  The 2001 Act still requires an Article 98 agreement for a 
permanent waiver. 235  
 One final difference worth noting is the absence of the Status of Forces 
Agreement Section from the 2001 Act.  The review of current Status of Forces 
Agreements to determine the degree of protection under Article 98 seems like a 
logical and important step in attempting to secure protection for American 
military members.  It is unclear why bill proponents deleted this provision from 
the revised legislation.  
  Legislators who favor the Act and Ambassador Scheffer purport to be 
striving for the same goal—to protect American personnel from the jurisdictional 
reach of the ICC so long as the United States is not a party to the Rome Statute.  
Before commenting further on the appropriateness of the ASPA as a response to 
the ICC, the discussion must consider an alternative legislative proposal. 
 
 
D.  Alternative Bill Proposed – American Citizens’ Protection and War 
Criminal Prosecution Act 
 
 In August of 2001, Representative William Delahunt and Senator 
Christopher Dodd introduced the American Citizens’ Protection and War Criminal 
Prosecution Act of 2001 (ACPA).236  The legislation seeks to protect the due 
process rights of American citizens “before foreign tribunals, including the 
International Criminal Court . . . .”237 The proposed legislation attempts to protect 
American citizens from ICC prosecution, but also requires that the United States 
remain engaged in ICC negotiations.   
 The ACPA strives to afford Americans protection from ICC prosecution 
in two ways.  First, the ACPA prohibits extradition to the ICC if the United States 
is investigating or prosecuting the crime or determines there is no reasonable basis 
to proceed, or if the person was acquitted.238  Second, the ACPA requires the 
United States to investigate any crime that an American citizen is charged with 
under the Rome Statute, “unless the President determines that it is not in the 
national interest to do so.”239  If, despite these protections, the ICC is able to bring 
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an American citizen before it, the legislation requires that the President ensure the 
individual receives due process protections and legal representation.240 
 In contrast to the ASPA, the ACPA supports continued engagement with 
ICC negotiations241 and allows the United States to assist the ICC with 
prosecutions.242  The ACPA specifies the need to participate in negotiations and 
serve as an observer in the Assembly of State Parties to influence the elements of 
crimes and the procedural and evidentiary rules and to make certain the ICC fairly 
applies them.243  The ACPA also states continued engagement should allow the 
United States to advocate a definition of aggression consistent with international 
law and American interests.244  Furthermore, the ACPA authorizes the United 
States to assist the ICC when the President determines such support “would serve 
important United States interests.”245   
 The ACPA also contains some important reporting requirements.  First, 
the bill requires the Attorney General, Secretary of Defense, and Secretary of 
State to jointly review and report findings on the extent to which the crimes listed 
in the Rome Statute can be investigated and prosecuted under American law.246  
The legislation also compels the President to compare the due process protections 
contained in the Rome Statute with protections found in Status of Forces 
Agreements, extradition treaties, and other international agreements and report 
those findings to Congress.247  The President also must report on ways alliance 
command arrangements can be restructured to reduce any additional risk to United 
States military personnel.248 
 The ACPA responds to many of the criticisms of the ASPA.  Unlike the 
ASPA, the ACPA does not restrain the President in his role as Commander-in-
Chief of the military.  The ACPA does not preclude American participation in 
peacekeeping operations or limit military aid to foreign countries based on the 
relevant countries’ status as an ICC supporter.  Additionally, in contrast to the 
ASPA, the ACPA encourages ongoing dialogue between the ICC and United 
States and contemplates American support of the ICC consistent with national 
interests.  The ACPA also seeks to ensure American laws allow the United States 
to take full advantage of the Rome Statute’s complementarity principle and that 
international agreements also provide maximum protection to United States 
citizens.   
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 Still, even with the protections provided by the ACPA, American 
servicemembers could find themselves the subjects of an ICC prosecution where 
the United States determines a domestic investigation is unwarranted and an 
international agreement fails to prevent the ICC from exercising jurisdiction.  
Therefore, one must consider the extent to which further international agreements 
could provide the desired protection for American military members.  The 
following section considers previous American attempts to reach such an 
agreement.   
 
 
E.  The United States Seeks a Supplementary Agreement 
 
 In June of 2000, the Department of State issued a statement indicating 
that the United States had launched an initiative aimed at addressing its 
fundamental concern over the ICC jurisdictional provision.249  According to the 
statement, the proposal sought to preclude the ICC from exercising jurisdiction 
over nationals of nonparty states involved in official actions so long as the nations 
were responsible.250  The statement explained that the proposal would be in the 
form of an international agreement between the United Nations and the ICC.251   
Several months later, in an address to the Congressional Human Rights Caucus, 
Ambassador Scheffer spoke of the need to balance international peace efforts and 
responses to humanitarian tragedies against attempts to establish international 
justice.252  He suggested that the American initiative would allow responsible 
international nonparties that respected the principle of complementarity to invoke 
a “privilege of non-surrender of its nationals to the Court.”253  In essence, the 
proposal would seek to establish the necessary balance.   

To ensure the effectiveness of the agreement between the United Nations 
and the ICC, the United States negotiated for the acceptance of a rule under 
Article 98 of the Rome Statute that requires the ICC to honor relevant 
international agreements before seeking custody over alleged criminals.254  A 
month later, in a statement to the Sixth Committee of the United Nations General 
Assembly, Scheffer stated that acceptance of such a provision would allow the 
United States to become a “good neighbor” to the ICC.255  He went on to warn 
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that if an agreement could not be reached, the relationship between the United 
States and the ICC would be tenuous, and such lack of agreement would limit the 
ability of nonparty states, such as the United States, to participate in important 
humanitarian interventions.256   
 The challenge of obtaining the requisite support for an agreement that 
would allow the United States to be “a good neighbor” to the ICC is formidable.  
In testifying before Congress, Ambassador Scheffer estimated that the chances for 
success “could be 50-50 at this stage.”257  The finalized draft text of the Rules of 
Procedure and Evidence the Prepatory Commission adopted for the ICC includes 
Rule 195, which expands on Article 98 of the Rome Statute.258  The rule prohibits 
the ICC from requesting the surrender of an individual “without the consent of a 
sending State if . . . such a request would be inconsistent with obligations under an 
international agreement pursuant to which the consent of a sending State is 
required prior to surrender of a person of that State to the Court.”259  Arguably, 
this provision contemplates not only agreements with other states, but also an 
agreement with international organizations such as the ICC and the United 
Nations.  Apparently, the Rule lays the foundation for the effective 
implementation of an American proposal to limit the ICC’s ability to request the 
surrender of individuals by virtue of an agreement between the ICC and United 
Nations.  However, the latest United States proposal regarding the agreement 
between the United Nations and the ICC appears to fall short of achieving an 
exemption for American servicemembers.  Under the proposal, the ICC and the 
United Nations would agree to the following: 
 

In order to encourage contributions by States to promote 
international peace and security, and unless there has been a 
referral to the Court pursuant to article 13(b) of the Statute, the 
United Nations and the Court agree that the Court shall 
determine on its own motion pursuant to article 19(1) the 
admissibility of a case in accordance with article 17 when 
there is a request for the surrender of a suspect who is charged 
in such case with a crime that occurred outside the territory of 
the suspect’s State of nationality.260 
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Evidently, the proposal does little more than require the ICC to follow the 
complementarity provision already included in the Rome Statute.  The proposed 
agreement does not preclude the ICC from exercising jurisdiction in any respect; it 
merely requires the ICC to comply with the complementarity provision in order to 
encourage support from countries for carrying out the goals of international peace 
and security.  However, some Americans fear that the complementarity provision 
leaves the United States potentially vulnerable to prosecutions challenging 
legitimate exercises of military force.  The complementarity provision likely will 
not apply to such situations, since the United States will not be inclined to conduct 
an investigation and thereby invoke the protections of Article 17. 
 
 
F.  Options for the United States 
 
 The determination whether or not the United States should support an 
international treaty typically involves a balancing of interests.  The United States 
has an interest in bringing to justice those who commit war crimes, crimes against 
humanity, genocide, and aggression.  Clearly, the United States has demonstrated 
such resolve by being an instrumental participant in the establishment of past 
criminal tribunals, ranging from Nuremberg, to former Yugoslavia and Rwanda.  
The establishment of a permanent court and a commitment to consistent and 
effective responses to violators of international norms is consistent with American 
interests.  The United States also, however, has an interest in ensuring that 
American military members serving in foreign lands are not subject to arbitrary or 
capricious trials that seek to change American foreign policy rather than to obtain 
justice.  The United States is currently faced with making a decision as to whether 
or not it should support the creation and development of the ICC.  Support for the 
American Servicemembers’ Protection Act signals active opposition to the ICC.  
Alternatively, as the ICC evolves, the United States can remain engaged and work 
to ensure that American interests are represented to the greatest extent possible.  
The American Citizens’ Protection and War Criminals Prosecution Act fosters 
such an approach. 
 The American Servicemembers’ Protection Act is overly restrictive in 
limiting future American foreign policy initiatives based solely on ICC 
considerations.  Situations may exist where the ICC acts consistently with 
American interests such that assistance to the ICC would be appropriate.  For 
example, the ICC may seek to bring a dictator or leader of an oppressive regime to 
justice.  In such a case, the United States should not be restricted from offering 
support to the ICC.  Similarly, the decision whether or not to provide foreign 
military assistance to a country is complex and involves a number of policy 
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considerations.  A particular nation’s disposition toward the ICC should not hold 
this decision hostage.  The decision to engage in a United Nations’ peacekeeping 
operation is equally complicated.  There may be situations where the United 
States senior leadership determines that involvement in an operation is warranted 
despite the risk of ICC prosecution.  Again, the threat of potential ICC prosecution 
should not dictate American actions abroad.  The United States should take the 
risk of prosecution into consideration, but the existence of such a risk should not 
be determinative in each case.   
 While the American Servicemembers’ Protection Act is overly restrictive 
in its attempt to protect American servicemembers, the legislative goal is 
appropriate.  The United States must strive to protect American servicemembers 
from ICC prosecution to the maximum extent possible until it is satisfied that the 
ICC has proven through practice to be a credible and just organization.  The 
American Citizens’ Protection and War Criminals Prosecution Act appears to 
provide for a better balance in this pursuit.  Whether the United States can achieve 
the necessary degree of protection by negotiating an adequate provision in the 
context of an agreement between the United Nations and the ICC remains 
uncertain.  The current proposal appears to fall short, but the United States must 
remain engaged in the process.  It should endeavor to ensure that Status of Forces 
Agreements and other international agreements provide as much protection as 
possible to American servicemembers.  Additionally, perhaps the United States 
could enter into ad hoc agreements with the United Nations that exempt American 
servicemembers participating in United Nations’ peacekeeping operations from 
ICC jurisdiction. 
 Thus far, the ICC has received a cold reception from the Bush 
Administration.  In August, Pierre-Richard Prosper, Scheffer’s replacement as the 
Ambassador-at-Large for War Crimes Issues, indicated that the administration 
continues to oppose the ICC, although the administration has not announced a 
clear policy in response to the ICC yet.261  Key officials in the Bush administration 
also have signaled their opposition.  Prior to entering his current position, 
Secretary of Defense Donald Rumsfeld joined several other former foreign policy 
leaders in expressing support for the American Servicemembers’ Protection 
Act.262  Likewise, at his confirmation hearings, Secretary of State Colin Powell 
expressed reservations about the ICC, reiterating the administration’s opposition 
to the ICC and indicating that ratification was unlikely.263  However, Powell 
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recognized that the United States’ signature of the Rome Statute entails certain 
obligations of good faith.264   

Scheffer has criticized the current administration for taking a minimalist 
approach, claiming that the United States currently maintains only a small 
presence in ICC negotiations, which focuses primarily on the issue of 
aggression.265  Scheffer stresses that such a posture will allow important operating 
provisions of the ICC to come into effect without American participation.266  
Whether the Bush administration actively opposes the ICC, supports limited 
participation in prepatory committee meetings, or advocates a more robust 
engagement in ICC negotiations remains unclear.  Perhaps what is more certain is 
that the ICC will likely come into existence; American military members serving 
abroad could be put at risk; and, if the United States remains on the sidelines as 
the ICC develops, an adverse impact on American servicemembers and foreign 
policy interests becomes more of a reality. 

 
 

VI. CONCLUSION 
 

 The United States has a duty to protect the interests of its military 
members serving abroad.  The establishment of the ICC could put Americans at 
risk insofar as they may be the subjects of unwarranted, political prosecutions.  
However, it is equally possible that American support could help the ICC develop 
into a competent and credible international institution.  The United States should 
not seek to sound the death knell for the ICC just yet.  It has lobbied successfully 
for many protections and checks and balances within the structure of the ICC.  
Therefore, while the United States should take steps to protect Americans from 
the jurisdiction of the ICC, it should not actively oppose the establishment of the 
ICC.  The United States should remain engaged in negotiations that continue to 
shape the ICC, attempt to maximize protections for American servicemembers, 
and reserve judgment on the propriety and effectiveness of the institution until the 
ICC has been observed in action.  
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