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L. INTRODUCTION

Foreign investment is an important catalyst in improving a nation’s
economy. Investments from abroad of technology and money are used to improve
the skills of the local workforce and provide a basis for continued innovation and
development. Developing and developed countries alike go to great lengths to
attract foreign capital, often developing policies and strategic plans for attracting
investments from foreign multinational corporations.’

Consequently, nations compete with one another to be the destination for
multinational investments.” Developing states in particular allocate significant
resources to create incentives to encourage and protect foreign investment.> These
measures often include tax incentives, upgraded infrastructures, and/or
streamlined bureaucracies to handle investment regulations.* Laws are often
amended to make the situation more amenable to the investing company, by
means such as easing restrictions on foreign ownership and repatriation of capital,
profits, and dividends.” These incentives are used to attract new foreign
investment to a developing country, as well as to encourage existing investors to
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become more competitive through updating the technology and processes used.®
Developing countries seeking foreign investments even tout investment
opportunities in those countries through advertisements placed in major business
publications around the world.”

One strategy often overlooked by developing countries is the effect that
intellectual property (IP) protections® have on potential investors.” IP assets
account for more than one-third of the net value of corporations in the United
States and Europe, making protection of valuable IP critical for many would-be
investing companies.'’ Instead of touting IP protection as a means to attract
foreign direct investment (FDI), developing nations tend to compete and focus on
providing benefits to investors in three main areas: (1) access to specific natural
resources available in the host country; (2) a beneficial labor situation; or (3)
reduced costs of capital.'"! Thus, while developing countries market their unique
advantages and the lower costs of production in that nation, they often do not
include the costs associated with protecting an investor’s IP. This failure could be
detrimental, however, because as pressure mounts to decrease costs, multinational
corporations (MNCs) will take into account factors besides labor costs and
manufacturing capacity, and countries with strong IP protection systems will
attract more foreign investment than those countries without IP protections. '

This Note attempts to show that a developing country can gain a
competitive advantage over other developing nations in attracting FDI through
strengthening the protection of IP. Part II discusses the importance of FDI in
promoting economic growth and the common approaches used to attract FDI.
Part IIT discusses the effect of IP protection and predictability on decisions by
multinational corporations about where to invest. Part IV discusses international
agreements aimed at creating a minimum level of IP protection throughout the
world. Part V takes a closer look at three countries, China, India, and Singapore,
and their respective abilities to attract FDI in relation to their level of IP
protection. Finally, Part VI examines the viability of using increased IP protection
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by an individual developing nation as a stimulus for economic growth and
development.

II. THE IMPORTANCE OF FOREIGN DIRECT INVESTMENT IN
PROMOTING ECONOMIC GROWTH

A. Benefits of FDI

Developing countries have gradually shifted their perception of foreign
investment, from a distrust of multinational companies and a call for “a ‘new
economic order’ in the 1960s and 1970s,” to a generally pro-foreign investment
stance today.* They see investment by foreign companies as a means to stimulate
domestic industries, grow the domestic economy, and, most importantly, provide a
technological basis for the domestic production of IP."* Developing countries
expect that these advances will lead to increased exports and a more significant
role in the global economy. In addition, the flow of FDI can be an indicator of
“the relative attractiveness of the business climate of competing economies.”"
Developing countries provide a barometer for additional investors who may be
seeking assurances that their investment decision is appropriate and will provide
sufficient returns.

FDI involves not only the purchase of capital assets, including mergers
and acquisitions, joint ventures, buying property, and investing in plants and
equipment, but, perhaps more important to developing countries, FDI can include
the transfer of managerial expertise, technological skills, and access to the
investing company’s global network.'® Technology transfers from developed to
developing nations are one of the most important forces behind economic
development.'” Experts argue that FDI is “the most important . . . channel through
which advanced technology is transferred to developing countries.”'®

The investment of foreign capital assists developing economies in many
ways, including the creation of jobs, transfer of new technologies and advanced
management strategies, and boosting exports.' In addition, foreign investment is
a conduit to increased social development, providing the resources for

13. Kelley, supra note 3, at 499.

14. Mikhaelle Schiappacasse, Intellectual Property Rights in China: Technology
Transfers and Economic Development, 2 BUFF. INTELL. PROP. L.J. 164, 167 (2004).

15. Michael R. Sesit, China Overtakes U.S. as Magnet for Foreign Direct
Investment, WALL ST. J., June 28, 2004, at A2.

16. Id.; Schiappacasse, supra note 14, at 174.

17. Schiappacasse, supra note 14, at 167.

18. Press Release, WTO, Trade and Foreign Direct Investment (Oct. 9, 1996),
available at http://www.wto.org/english/news_e/pres96_e/pr057_e.htm.

19. Taming Labor for Investments, KOREA HERALD, Sept. 6, 2003.



470 Arizona Journal of International & Comparative Law ~ Vol. 23, No. 2 2006

infrastructure improvement and job training, among other things.”> Investment
from developed economies facilitates access to modern technologies, which, in
turn, benefits the standard of living and enhances the skill of the local labor
force.”’ The flow of ideas, methods, and inventions is the impetus for increased
productivity and improved processes and result in better products reaching the
marketplace.” It is these technological innovations that create a base for a strong
economy and drive long-term economic growth.?

In the past twenty years, foreign investment has shifted from primarily
official programs sponsored by foreign countries, to mainly privately funded
sources.”* The World Bank estimates that while official development assistance
decreased from 1990 to 1999, private FDI inflows increased eight-fold to $192
billion during the same time frame.”> This increased FDI consists of both capital
and technological investments. FDI is the most expedient and the most efficient
method to further a growing economy.”® In a communication to the World Trade
Organization (WTO), the Organization for Economic Cooperation and
Development (OECD) noted:

Direct investment by MNEs [multinational enterprises] has the
potential rapidly to restructure industries at a regional or global
level and to transform host economies into prodigious exporters
of manufactured goods or services to the world market. In so
doing, FDI can serve to integrate national markets into the world
economy far more effectively than could have been achieved by
traditional trade flows alone. As with private sector investment
more generally, the benefits from FDI are enhanced in an
environment characterized by an open trade and investment
regime, an active competition policy, macroeconomic stability
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and privatization and deregulation. In this environment, FDI can
play a key role in improving the capacity of the host country to
respond to the opportunities offered by global economic
integration, a goal increasingly recognized as one of the key
aims of any development strategy.*’

In conclusion, it is important for developing countries to attract both the
money necessary to build facilities and employ the populace and also the
technological know-how and training incidental to research and development
(R&D) and high-technology manufacturing investments.

B. Competition for FDI

There is real pressure on MNCs to invest in foreign countries. Many
manufacturers in developed economies are either already outsourcing production
to low-cost developing countries or are contemplating such moves, spurred on by
the aggressive pricing push of competitors who have already moved production
overseas.”® Investors, however, quickly realize that there are differences between
destination countries, with distinct advantages for their companies depending on
where they choose to invest.”’

All nations of the world, developed and developing, compete against one
another to attract the same investment capital.*® In some cases, attracting FDI is
so important that it is a matter of national survival.>’ Recognizing the benefits of
including cutting-edge technology as one form of investment from abroad,
developing countries structure their investment laws to encourage the transfer of
technologies and require that their nationals receive new training.’* Establishing a
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strong legal framework sufficient to secure a stable investment environment and
assure investors has become essential to attracting FDI.**

During the past two decades, developing countries have increasingly
endeavored to compete for FDI** The economic strategies of many of these
developing countries include active efforts to attract such investments.”> In the
hopes of achieving these benefits, many organizations have been formed to
promote and support FDI in developing countries.*® These include both state-
specific organizations*’ and international organizations.*®

Few developing countries improve their IP rights protections before a
critical mass of domestic businesses calls for it.* However, in this increasingly
competitive global marketplace, multinational corporations are looking beyond
low labor and materials costs as a means to increase their competitiveness.
Likewise, developing countries may be able to cater to foreign investors seeking
to reduce the risks to their IP position, and, through increased protection of IP
rights, attract FDL*  Countries that increase IP protections can stimulate
economic and technological development faster than comparative countries
without strong IP regimes.*!

1. INTELLECTUAL PROPERTY AND ITS EFFECT ON FOREIGN
DIRECT INVESTMENT IN DEVELOPING COUNTRIES

A. The Effect of the Rule of Law and Predictability on Foreign Investment
Decisions
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Major developing countries recognize that the rule of law is essential to
becoming a part of the advanced global economy.* The attraction of sizable
capital investment necessary for economic growth requires confidence that there
will be predictable answers to key legal questions and that business disputes will
be resolved promptly and fairly.*® Developing countries generally see legal
institutions that characterize developed market economies as essential to growth
and efficiency, with the noted exception of IP rights.** While actively striving to
improve their legal infrastructure to facilitate trade and investment, developing
countries often oppose improving IP protection, viewing it as an impediment to
their economic goals.*

There are many examples of multinational companies factoring IP
protections into their foreign investment decisions. Microsoft did not move major
capital resources into Brazil until Brazil enacted a new copyright and software
protection law in 1998.° Once a leader in outsourcing manufacturing, the
Japanese electronics industry is now taking a cautious view of its “technological
crown jewels,” preferring to produce these in domestic manufacturing facilities to
avoid loss of its trade secrets.” Surveys have shown that eighty percent of
chemical companies would not invest in India due to the lack of IP protection, and
nearly all foreign managers are reluctant to invest in certain industrial sectors in
China for the same reason.*®

Some companies that have FDIs in developing countries are
reconsidering certain investments because of IP protection concerns. For
example, Canon recently announced that in order to combat IP theft in China, it
will move production of its key components to in-house facilities in Japan.*
Similarly, Sony, despite adding manufacturing capacity in China, is moving
production of key Playstation 2 videogame consoles back to Japan in an attempt to
keep key IP secure.®® This lack of protection for IP means that developing
countries will not receive the training or experience that could have been
leveraged in creating the next generation of IP and furthering their economic
growth.

Many companies that choose not to withhold their IP from those
developing countries that do not provide adequate enforcement mitigate risk by
investing heavily in providing education and expertise to judges and
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administrators in hopes of increasing enforcement of the laws in the future.”" Still
other companies find their only recourse, once infringement occurs, is to attempt
to strike a licensing deal with the infringer, thereby at least recouping some of the
lost profits and gaining some control over product quality and quantity.’

Foreign investment entrepreneurs struggle with valuing the risk of
investing in a developing country with poor IP enforcement.® The difficulty in
valuing this risk may lead some companies to invest in countries with weak IP
protections if other costs are low. For example, Intel recently passed on investing
in Latin America, instead looking to expand semiconductor production facilities in
either China, India, or Russia thanks to those countries’ lower labor rates,>* even
though they have unreliable IP regimes. Research conducted for the World Bank
found that where there is higher technological activity in direct investment, joint
venture or licensing decisions, a greater importance will be placed by investors on
the reliability of IP protection.”® This research found that IP protection had a
statistically significant effect on FDI.*®

In addition to the quality of the transferred technology, the manner of
technology transfer is also dependent on the level of IP protection available in the
host country.”” Studies have shown that the quality of transferred technologies
increases as IP protection becomes stronger.”® For example, an MNC is likely to
require wholly-owned subsidiaries when IP protection is weak, but as that
protection strengthens, joint ventures and eventually licensing to domestic
businesses become more palatable.” A wholly-owned subsidiary is preferred
because it allows the MNC to retain exclusive control over the IP.** Meanwhile,
licensing becomes more desirable where the technology is basic and transaction
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costs are low.®" Joint ventures fall in between because they allow the transferring
company to retain some control over proprietary technology.*

The manner in which technology is transferred to a developing nation can
be very important. To maximize the benefit received, the developing country
must be able to absorb the technology, and not in a way that the developing
country becomes dependent on the transferor, but rather in a way that develops the
country’s own technological capabilities.” Because of these needs, developing
countries tend to prefer joint ventures with MNCs, since they are more likely to
get access to new and improved technologies over the life of the joint venture,
providing sufficient time to adopt and integrate the technology.* Furthermore,
joint ventures generally are sufficiently limited in scope so that domestic
businesses do not become completely dependent on foreign partners.®

It is important to note that not all FDI is directly related to the level of IP
protection in a developing country.®® Other factors such as government
regulations, tax policies, and land and labor costs are also considered when MNCs
make investment decisions.”’” Some developing countries in Sub-Saharan Africa
and Eastern Europe have had difficulty attracting FDI despite implementing
strong IP protections, while countries such as China, Brazil, Argentina, and
Thailand have attracted significant amounts of FDI despite weak IP systems.*®

B. The Importance of Strong Intellectual Property Protection

Generally, the problems associated with weak IP protections are thought
to be limited to consumer risks due to substandard products and services, and
decreased profits for large MNCs.® In addition to those problems, however,
developing nations face the real risk of investment capital moving to other
countries where IP rights will be enforced. For example, companies may invest
heavily in marketing and distribution in China to build brand recognition only to
find their trademarks widely used on counterfeit goods.”” The counterfeit goods
tend to be low quality and result in damaging the image of the trademark owner,
possibly forcing it to shut down operations or abandon the trademark.”’ In
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addition, while robust IP protections are helpful in attracting capital and
technology transfers, they are also essential for encouraging R&D investments.”

A government that promotes IP rights provides a strong signal to
potential investors that there is a decreased risk of IP loss.” As IP rights become
more robustly enforced in a developing country, foreign companies increase their
R&D investments in the country.” Until a company can rely on the developing
country’s IP laws, it must rely on alternative means to minimize losses.” By
looking outside the IP legal framework for protection, companies increase their
costs, wastes, and inefficiencies such that it decreases their (:ompetitiveness.76
These added costs are increasingly being factored into the analysis MNCs make in
deciding where to invest their resources.

It is widely assumed that over time the risks to an IP portfolio in a given
country will slowly decrease as protections are established.” However, a
government in a developing country may be able to quickly accelerate the level of
foreign investment by decreasing the risk of loss to an IP portfolio.”® By focusing
on establishing a strong IP rights regime, a country should attract more FDI
relative to those countries that do not consider IP rights protection as important.
Modern economists are increasingly inclined to recognize that even the least-
developed countries can stimulate economic growth by promoting IP rights.”

Strong IP rights encourage economic development in several ways: (1)
by promoting domestic innovation through protecting nascent technology; (2) by
preventing “brain drain” (the loss of human resources) through ensuring that
innovators are rewarded for their efforts; and (3) by fostering technology transfers
such as FDL.* In addition, beneficial side effects of FDI include job creation and
increased tax revenues from the intellectual property rights themselves, related
investment activity, and the development of domestic industries.®

For example, robust IP protection helps to prevent “brain drain” from a
developing country. Bright, educated individuals will be encouraged or
discouraged from engaging in the innovation which promotes economic growth in
proportion to a nation’s policy for protecting new technology.®* Human capital
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capable of innovating will instead turn to other endeavors or to opportunities
outside their home country when there is little or no reward for inventing or
marketing the invention at home. This leaves the developing country unable to
gain traction on the road to development.*

The level of IP protection within a country influences foreign investment.
Protection of proprietary information through robust IP protection can act to
promote investment in employee development, in turn leading to a more educated
populace capable of creating home-grown technologies.* It is through ready
access to cutting edge technology that a populace can become sufficiently
educated to then make the next technological breakthrough.®

Countries become “developed” by developing the skills and knowledge
necessary to create home-grown innovations and sustain economic growth.®
Developed economies also rely heavily on the acquisition of foreign technologies
to stimulate their own economic growth.*” Nobel Laureate economist Robert
Solow found that above all else, the introduction of new technology is paramount
to furthering economic growth.® An economy’s competitiveness is stimulated by
innovation.* Foreign companies are attracted by low labor costs and easy access
to new markets within the developing country, but they must balance these
benefits with less than adequate protection of what may be the foreign investor’s
greatest asset: its IP.” IP assets account for forty percent of the net value of
corporations in the United States and over thirty-three percent in Europe.” This is
why utilizing and protecting IP often dictates corporate strategy.

C. Challenges Faced by Least-Developed Countries
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Many developing countries initially view IP pirating as fuel for
technological and economic development.”> There are often immediate and
tangible economic benefits from piracy of IP, as domestic producers gain the
ability to produce in-demand products and services while avoiding the
burdensome R&D costs.”” This is especially true with certain types of technology
that are becoming easier to copy.” Later, when the country reaches a point in
development where IP protection becomes advantageous, there will be an
increased emphasis on the promotion and enforcement of IP rights.”

Developing countries have a number of rationales for why protection of
IP is less beneficial to them than allowing free use of technology.”® For one,
because developed countries, such as the United States, own the majority of IP,
having strict IP rights in developing countries is often seen as a kind of tax forced
upon the developing country.”” This results in money that could be used for
development instead being spent acquiring technology from abroad.”® For
example, one 1995 study found that if strong patent rights were applied
worldwide, the United States would gain an additional $5.8 billion per year.”
Furthermore, strong IP protection fosters monopolies in developing markets which
are less competitive to begin with, thus hampering domestic innovations.'®
Finally, the implementation and enforcement of strong IP laws can be extremely
costly for less-developed nations. "'

The path followed by developing countries is no different than that
followed by many developing countries in the past.'® Most developed countries,
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efficient markets. For more in-depth discussions of why developing nations should not
choose to implement or enforce IP laws, see Schiappacasse, supra note 14, at 168-69, and
Maskus, supra note 12, at 466-71.

97. Schiappacasse, supra note 14, at 168.

98. Id.

99. Maskus, supra note 12, at 468. In contrast, Brazil, a still developing country,
would have a net outflow of $1.2 billion per year in rents for the same IP that they were
then using. Id.

100. Schiappacasse, supra note 14, at 168.

101. Id. at 168-69; Maskus, supra note 12, at 466 (noting that annualized costs for
implementing the Trade Related Aspects of Intellectual Property Rights (TRIPS) in Egypt
and Bangladesh are estimated to be around $1 million in each country, but also noting that
these estimates may be low due to the scarcity of professional administrators and judges in
each country). Also, because of the high fixed costs, demand for IP rights must be large to
permit a country to achieve economies of scale and recover these fees. See Maskus, supra
note 12, at 466.

102. See generally WIGGINS, supra note 74; see also Schiappacasse, supra note 14, at
168.
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including the United States, Japan, and South Korea, have followed this pattern of
pirating foreign IP as a means of making domestic industries more competitive
with their more advanced competitors in foreign countries.'”® Historically, as
domestic industries grow and produce their own IP, IP rights enforcement
becomes a higher priority and implementation of laws quickly takes place.'®

Countries that pursue this path to technological development fail to
recognize that, though this free-ridership may provide benefits to the pirating
nation in the short-term, it fails in the long-term for a variety of reasons.'” For
one, piracy may not facilitate the absorption of technology, leaving the pirate less
able and willing to innovate further.'® In addition, developing countries with poor
IP protection risk losing control over domestic products which can be patented by
foreign companies, freezing domestic businesses out of the international market
for products they originally developed or traditionally produced.'” Finally, access
to new technology will become increasingly limited because the cost of
technology transfers to such a country will increase as the transferor seeks to
compensate for the expected losses due to piracy.'™ Thus, though short-term
benefits may accrue due to piracy, it could result in long-term losses through
decreased transfers of advanced technology and the inability to innovate further
on the basis of technology obtained through piracy.'®

Technology transfers most readily occur along the paths where IP is the
best protected and less readily occur where it is the least protected.'® Some argue
that a less-developed country should simply ‘“steal” technology from other
countries in order to develop a base for economic growth.""! However, this may
consign that country to a perpetually low level of technology by always acting as a
barrier to new technology flows.''? Weak IP protections act as a barrier, isolating
a country from outside technology and forcing it to rely on its own limited

103. WIGGINS, supra note 74, at 5.

104. Bejesky, supra note 53, at 439; Maskus, supra note 39, at 478 (“as economies
mature to higher levels of technological capacity and demands shift toward higher-quality
products, domestic firms come to favor protective [IP laws] . . . . Not only do legislated [IP
protections] become stronger as economies develop, but enforcement and compliance also
rise....”).

105. Schiappacasse, supra note 14, at 168.

106. Id.

107. Ansson, supra note 89, at 2.

108. Schiappacasse, supra note 14, at 168.

109. Id.

110. Sherwood, supra note 55, at 568.

111.Id. Tt is often argued that most, if not all, developed countries today were once
voracious thieves of intellectual property. The theory goes that it was through the free
access to the intellectual property of other countries that the United States, Japan, and
others were able to build up their technological base. Only after one of these countries
began exporting home-grown technologies did they seriously look to intellectual property
protection as a beneficial tool. See WIGGINS, supra note 74, at 5.

112. Sherwood, supra note 55, at 568-69.



480 Arizona Journal of International & Comparative Law ~ Vol. 23, No. 2 2006

resources to develop technological knowledge.'” In many cases the economic

benefits derived from an effective IP protection system are far greater than any
benefits gained by not protecting new technology.'**

D. Attempts to Protect Intellectual Property

Since the 1980s, changes in IP rights protection within developing
countries have generally been spurred from outside the country.'” The United
States and other developed countries successfully introduced IP protection as a
requirement under the General Agreement on Tariffs and Trade (GATT) and its
successor, the WTO.!'® This pressure has been moderately successful; developing
countries seeking membership in the WTO do change their IP laws to become
compliant with the international standards.""” However, actual implementation of
the laws is often lacking.'”®* The changes in the law typically amount to little more
than lip-service to placate Western trading partners while buying more time for
domestic industries to grow, unhampered by restrictions on available
technology.'"’

Where a developing country does make some effort to increase IP
protections, lack of judicial and administrative training as well as local officials’
susceptibility to corruption can mean that enforcement of existing laws is
lacking.'® In addition, another deterrent for would-be investors in some foreign
countries is that, although IP rights are protected and laws are enforced, criminal
punishments are too light to deter infringers, and civil penalties are too small to
compensate the rights holder.'”’ With no real deterrents to keep piracy from
occurring, multinational companies must look to alternatives to keep their IP
protected.'*

113. Homere, supra note 10, at 287.

114. Sherwood, supra note 55, at 568.

115. Ansson, supra note 89, at 8-10. See generally Jonathan C. Spierer, Intellectual
Property in China: Prospectus for New Market Entrants, 3 HARV. ASIA Q. 46 (1999),
available at http://www.asiaquarterly.com/content/view/44/40/.

116. Ansson, supra note 89, at 8-10.

117. 1d.

118. See Spierer, supra note 115, at 46-51; see also Ryan, supra note 22, at 271-72.

119. See Ansson, supra note 89, at 10-11.

120. Amanda S. Reid, Comment, Enforcement of Intellectual Property Rights in
Developing Countries: China as a Case Study, 13 DEPAUL-LCA J. ART & ENT. L. & PoL’Y
63, 92-93 (2003); see also Andrea Morgan, Comment, TRIPs to Thailand: The Act for the
Establishment of and Procedure for Intellectual Property and International Trade Court,
23 ForDHAM INT’L L.J. 795, 797-98 (2000) (regarding Thailand’s problem with enforcing
its newly improved intellectual property legal system).

121. Bejesky, supra note 53, at 440.
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Before supplying sensitive technology, foreign companies are
increasingly seeking assurances that the technology they would provide in a joint
investment or research-development deal will be adequately protected.'” The
protection sought often includes the adoption and enforcement of IP laws modeled
after U.S. or European systems.'** Various studies conducted over the past twenty
years by several international governmental bodies all concluded that technology-
intensive, knowledge-rich FDI, license, and trade was influenced by the level of
IP protection, regardless of the level of economic development of the host
country.'?

IV. INTERNATIONAL TREATIES TO ENFORCE INTELLECTUAL
PROPERTY RIGHTS

A. Establishing the Trade Related Aspects of Intellectual Property Rights as
an International Standard for IP Protection

International attempts to normalize IP protection have taken many forms
over the past century.'” These have included attempts to require adherents to
grant identical levels of protection to foreign and domestic owners of IP, establish
minimum substantive levels of protection, and, more recently, establish minimum
procedural levels of enforcement.'”’ Early attempts to bring countries to
international agreement involved using the moral high ground as a sufficient
reason to accept the treaty. Now, however, a more coercive strategy has been
employed, making acceptance of an international standard a prerequisite to joining
the WTO."*

Though earlier attempts to create international IP norms existed, the
Uruguay Round of GATT negotiations was one of the first to link IP with an
international treaty primarily concerned with a subject other than IP.'* For a

123. Doris Estelle Long, The Impact of Foreign Investment in Indigenous Culture: An
Intellectual Property Perspective, 23 N.C.J. INT'L L. & CoM. REG. 229, 235 (1998).

124. Id.

125. Ryan, supra note 22, at 300-01.

126. INTERNATIONAL INTELLECTUAL PROPERTY ANTHOLOGY 8-9 (Anthony D’ Amato &
Doris Estelle Long eds., Anderson Publishing Co. 1996).

127.1d. at 9.

128. Id. at 240.

129.1d. at 230-36. International agreements and agencies established prior to the
Uruguay Round of GATT that deal solely with IP include the Berne Convention (focused
mainly on copyright), which was first established in 1889, the Paris Convention (in the
areas of patent, trademark and industrial designs), which was established in 1883, and the
World Intellectual Property Organization (WIPO) (a United Nations agency established to
promote IP protection worldwide and to administer the Berne Convention, Paris
Convention, and other international IP unions). See Id.
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country that felt it was being unduly burdened in trade due to the absence of IP
protection in a foreign country, there was no way to challenge the substantive IP
law of that foreign country under GATT without the additional IP provisions.'*
The only recourse available was through unilateral measures such as Section 301
of the 1974 Trade Act"' in the United States.'”” The Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS agreement) was intended to solve
some of these problems by harmonizing to some extent IP protection in WTO
member countries.'*

IP protection has been linked to international trade through the TRIPS
agreement.'* Led by the United States, many nations sought to include IP
protection in international trade negotiations because of the way that trade is
distorted by IP rights violations.'* In addition, because admission into the WTO
is a high priority for nearly every developing country, linking TRIPS to admission
to the WTO has removed much of the hesitation to accept the international norms
for IP protections.'*

Abiding by the TRIPS agreement has become a mandatory condition for
entry into the WTO."” By linking IP to international trade, a failure to live up to
the TRIPS requirements can result in trade sanctions under the WTO."”® The
TRIPS agreement establishes a minimum level of acceptable IP protection by
which all member nations must abide."” The threat of WTO trade sanctions
should ensure that this minimum level is the floor for protection for all WTO
member states."® Before TRIPS, there was no international agreement that
contained detailed enforcement obligations with respect to IP rights.'*!

B. Developing Countries’ Concerns Regarding Strict IP Enforcement
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131. Pub. L. 93-618, 93 Stat. 295 (1974) (codified as amended at 19 U.S.C. § 2411
(2000)).
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135. Morgan, supra note 120, at 812.

136. INTERNATIONAL INTELLECTUAL PROPERTY ANTHOLOGY, supra note 126, at 9-10.
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Developing countries were concerned about overprotection of IP under
TRIPS."* They felt that it was unfair to hold them to the same standards as fully
developed nations.'”® They feared that TRIPS could impede a country’s ability to
effectively use available technology to promote public health and retard the
technological basis needed for economic prosperity.'* They feared that TRIPS
would act as a barrier to the transfer of technology, as foreign companies would
seek high returns before bringing technologies to a less-developed nation.'* They
feared IP protection would impede economic growth by increasing the cost of
accessing technology, making domestic companies unable to compete, and driving
them out of business.® In addition, in developing countries with prevalent
infringement problems, enforcing IP rights would likely lead to an initial drop in
economic productivity.'*’

To alleviate some of these fears, TRIPS allows a transitional period of
five years for developing country members and members transitioning from a
centrally-planned economy, and a ten-year transition period for least-developed
member countries."*® These transition periods were meant to give developing
countries sufficient time to implement IP protections and phase out any reliance
on trade in counterfeit goods.'*

V. A CLOSER LOOK AT IP PROTECTION AND FDI IN CHINA, INDIA,
AND SINGAPORE

Experts projected similar levels of growth in the economies of China and
India due to similar characteristics, such as potentially massive domestic markets,
low labor rates, and large, skilled labor forces.’® Labor rates are similar in both
countries and help make the cost of production in either country substantially less

142. Dubowy, supra note 90, at 47. See also Evenson, supra note 9, at 189 (stating
that facing the need to implement TRIPS provisions under the WTO and, at the same time,
a piracy penalty while FDI becomes more important, should lead a developing nation to
“shift from grudging resistance toward internationally designed IPRS [intellectual property
rights] to a policy of aggressive implementation of domestically designed IPRS (subject to
accepted international rules). It would be a shift from ‘fear of exploitation by foreigners’ to
a policy of ‘exploiting foreigners.””).

143. See generally Dubowy, supra note 90, at 34-40.

144. See id. at 50.

145. Homere, supra note 10, at 285.

146. Id.

147. See id. at 285-86.

148. Pfeil, supra note 69, at 18.
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150. Clossey & Thomson, supra note 42, at 9. One major difference that is often cited
is the fact that China’s infrastructure is more advanced than that of India. See id.
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than in markets such as Latin America.’”® Not all countries have the natural

resources that give China and India a head-start in our global economy, yet even a
country as small as Singapore can become an economic power. Compared to their
larger neighbors, smaller economies may have to play catch-up, but by taking
advantage of opportunities as they are presented and creating an environment
conducive to economic growth, they can compete for foreign investment and
improve their economies.'*

Starting from different positions and having different economic goals,
China, India, and Singapore have all had success in growing economies while
maintaining varying degrees of IP protection. China has been largely successful
in attracting heavy investment by MNCs,'>* especially in manufacturing.'>* India,
however, relies more on vibrant, domestically-owned private enterprises'*® but has
focused on creating expertise in service industries and pharmaceuticals.'*®
Singapore has become a high-technology manufacturing and R&D center.'*’

Both India and China are accused of having sub-par IP protection
systems.'® China has had to build its IP system from scratch, beginning in the
1980s."® 1In contrast, India had the historic advantage of the rule of law.'®
Meanwhile, Singapore, with few natural resources to attract FDI, has had to fully
leverage IP protection in order to attract investments and create a successful
economy.'®!

151. See, e.g., Levine, supra note 54.

152. See Homere, supra note 10, at 284.
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156. See generally Srividhya Ragavan, Can’t We All Get Along? The Case for a
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Services Outsourcing in India Can Grow to $10 bn’, FIN. EXPRESS, Feb. 16, 2006, available
at 2006 WLNR 2714278.
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A. The Special Case of China

1. Intellectual Property Rights Enforcement in China

Though China has made significant advances in its legal system, it still
cannot be said—in Western business terms—to have an effective rule of law.'®
On their face, China’s laws appear to meet or exceed the standards set by
international IP rights treaties, including TRIPS.'® Enforcement of China’s IP
laws, however, is sporadic at best, and IP theft remains mmpant.164 For example,
the recent launch of a brand new Chevrolet model was predated by a counterfeit
model produced by a Chinese partner of GM itself.'*

China was placed on the first United States Trade Representative (USTR)
Priority Watch List in 1989."¢ As a result of pressure from the United States and
other Western governments, China has steadily increased protections of IP rights
through new legislation."” These changes in law often resulted in China being
removed from U.S. watch lists. However, because improved enforcement of IP
rights lagged far behind the laws on the books, China has each time been returned
to some type of USTR scrutiny.'® Companies recognize that until new IP laws
are tested in the courts and become predictable, there will be an increased need to
act cautiously in investing in a developing country like China.'® In its 2004
Special 301 Report, the USTR designated China for “Section 306” monitoring,
meaning that if enforcement of IP rights in China slips significantly, trade
sanctions could be unilaterally imposed.'™

Under U.S. law, a company can wait until infringement occurs and then
bring suit, which will ultimately compensate the rights holder for any damage and
restore the exclusive IP-based position to the status-quo. Under Chinese law,
however, a company will not be fully compensated after an infringement
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163. See Spierer, supra note 115, at 46-47.

164. Maskus, supra note 12, at461.

165. Barner & Wegner, supra note 28.

166. Ansson, supra note 89, at 8. Each year since 1989, the USTR has published a list
of countries whose IP protections were found to be inadequate. See id.

167. See Konrad L. Trope, To Battle Piracy in China, IP Companies May Turn to Self-
Help, IP WORLDWIDE, July-Aug. 1997.

168. Ansson, supra note 89, at 8-11.

169. See Lippert, supra note 46.

170. SpECcIAL 301 REPORT, supra note 158, at 11-13. The Omnibus Trade and
Competitiveness Act of 1988 included the “Special 301” provision creating an annual
requirement for the USTR to identify countries that deny adequate protection for
intellectual property rights. Ansson, supra note 89, at 9-10.
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occurs.'” In fact, a company must recognize that caps on infringement damages
mean that a rights holder will not even be compensated sufficiently to cover
attorney’s fees and ancillary enforcement costs.'”” For instance, when a court in
the People’s Republic of China found that the IP rights of Microsoft, Autodesk,
and WordPerfect had been infringed by a Chinese software pirate, the pirate was
fined only $53,600.' Another Chinese court awarded Walt Disney only $27,360
for unauthorized use of some of its more famous animated characters.'”

To have any hope of clamping down on infringement of products in
China, a company must develop a reputation for vigilance and a willingness to
immediately sue."” Companies must employ public relations to educate the
public, as well as employees, on the importance of preserving trade secrets.'”® Tt
should be assumed that someone with access to the factory floor will seek to take
proprietary information to use against the interests of the employer. It is also
important to maintain a public affairs presence in Washington, D.C. to encourage
U.S. government agencies to present arguments to the Chinese government in the
course of WTO and TRIPS negotiations.'”’

Chinese domestic firms are also increasingly pressuring the Chinese
government to increase IP protections.'”® These firms are beginning to create their
own technological innovations or are licensing IP from foreign companies, but
without a strong enforcement regime they are unable to fully exploit their IP
portfolio.'” In addition, many foreign MNCs are still reluctant to license their IP
to Chinese companies because of weak IP protections.'*

2. FDI and Economic Growth in China

China has made some progress in strengthening the rule of law and
making it more transparent.'®! This has given MNCs the perception that it is
becoming safer to invest in China and has encouraged the flow of much-needed
foreign investment.'® Instead of acting as they would in countries with better IP
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protection, doing business in China requires increased transaction costs and
participation in developing safeguards for a company’s IP."® This may include
added contractual safeguards, more oversight at factories, technological
protections, or even drastic measures such as under-cutting the prices at which
goods are sold by pirates.'®*

Despite these issues, China may not need to change its IP regime in order
to compete for foreign investment. China’s real gross domestic product (GDP)
has grown 700% since 1978, an annual average increase of nine percent per
year."™® Many companies feel that this large growing market cannot be ignored,
and if they wait until IP is protected before they invest, they will be too late.
Some additional IP risk now is balanced by a burgeoning economy with increased
discretionary spending and a very cheap labor force ready, willing, and capable of
making products for Chinese and foreign markets. China’s growing domestic
economy has been an attractive target for foreign companies, and after showing a
willingness to strengthen IP rights in the late 1980s and early 1990s, FDI
increased by a factor of ten between 1990 and 1995, resulting in $36 billion of
new investments in 1995."% China has been able to attract significant FDI while
providing poor protection of IP, becoming the first country in two decades to
attract more FDI than the United States, totaling $52.3 billion in 2002.'¥’

Further evidence of China’s growing economy is its ascension to being
the world’s third largest trading nation, surpassed only by the United States and
Germany.'®® Exports in China’s information technology sector alone grew fifty
percent during 2004, with continuing fierce competition in the sector leading to
expectations of increased numbers of foreign manufactures moving facilities to
China."®® However, as one Chinese official put it, “China may be a large trading
nation, [but] it has yet to become a robust trading nation.”'” Despite all the
investments by foreign companies in China, China’s exports remain rather low-
technology.'”! Advanced high-technology products account for a very small part
of China’s overall trade.'” According to one expert from the University of
International Business and Economics, this will not change until core IP rights
that deal with technology are strengthened.'”® As a result, despite vast resources,
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this could leave China at a disadvantage in many high-tech fields because foreign
investors will be more likely to seek out countries with greater protection for IP.'**

B. IP Rights and FDI in India

1. IP Rights Enforcement in India

In the past, India has taken strong positions against multilateral
agreements aimed at promoting and regulating foreign investment.'””  For
example, India helped lead the opposition to adding TRIPS within GATT."¢
When first enacted, beginning during the colonial period, Indian IP laws provided
strong protections.'”” However, largely for social policy reasons, much of the IP
protections were gradually eroded.'”® With poverty rates exceeding fifty percent,
the only way that the foreign medicines needed for combating rampant epidemic
diseases could become accessible to the masses was by weakening IP protections
in order to foster an indigenous pharmaceutical industry.'” India has not actively
promoted itself as a center for manufacturing, but recent improvements have
increased its attractiveness as a location for production facilities.”® However,
India has more recently changed its stance, attempting to attract significantly
increased FDL.*"

India has not actively marketed itself as a location for manufacturing, but
recent improvements have made it easier for companies to move production to
India.*” Electronics manufacturers are moving manufacturing facilities to India,
not just to produce for the domestic market, but also to export products made in
India to foreign markets.””®

In its 2004 Special 301 Report, the USTR placed India on the “priority
watch list,” meaning that if enforcement of IP rights do not improve, trade

194. For example, South Korea, which can no longer compete based on low wage
rates and is seeing China establishing itself as the “workshop to the world,” is turning to
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sanctions could be unilaterally imposed.”® This is not the first time India has been
threatened with trade sanctions due to inadequate IP protection. In fact, India has
been on the USTR priority watch list every year since 1989, and was a priority
foreign country from 1991 to 1993 The USTR reserves “priority foreign
country” status for those countries with “the most onerous and egregious acts,
policies and practices which have the greatest adverse impact . . . on the relevant
U.S. products.” Countries with “priority foreign country” status are subject to
more frequent investigations.””’

2. FDI and Economic Growth in India

In India, foreign investment may be delayed, not just by the lack of IP
rights protections, but, initially at least, more by the lack of infrastructure needed
to get raw materials to the factories and finished product out to the world’s
markets.”™ FDI varies greatly between the states within India, focusing almost
entirely on the few states with the best physical infrastructure, particularly those
states with a reliable power supply.*” Supply chain problems may be just as
daunting to would-be foreign investors as India’s poor IP record.”’® India is
actively working to improve the supply-chain and infrastructure issues by working
on many road building projects.”!' This, coupled with an expanded supply base,
would likely put India on equal footing with China.'? If India had a stronger IP
regime than China, this could provide a competitive advantage and enable India to
attract foreign investments that would otherwise end up in China.

India is developing economically in a way that is attracting FDI, and this
is helping to accelerate growth in India.?"® India’s legal practice and court system
has been established for generations, yet dispute resolution can be extremely time
consuming.'* The country’s established rule of law provides some of the
transparency that foreign investors desire. However, because significant decisions
may be decades in the making, most foreign businesses do not view the Indian
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courts as a reliable source of protection.’® In 2004, FDI in India reached $5
billion for the first time, a seventy percent increase over the previous year, but still
only one tenth the level of FDI China attracts.*'®

C. The Case of Singapore

Unlike China or India, Singapore lacks the vast resources and huge new
markets that are magnets for foreign investors. However, Singapore has been able
to position itself as an economic power.”’’ Singapore is the United States’
eleventh largest trading partner, and Singapore has become a base from which
MNCs can export products throughout the world.?'®

Singapore strictly enforces its many laws, providing a counterexample to
the historical theme of enforcement coming only after development has been
accomplished.””® In fact, in a recent survey of twelve Asian countries, Singapore
was rated to have the best protection of IP rights, slightly ahead of Japan, and well
ahead of South Korea and China.”®® In Singapore’s case, it was the adoption of a
strong IP rights regime before development which helped attract foreign
investment and spur economic growth.””! And now, by maintaining some of the
most advanced IP laws in the region, Singapore has been able to continue to
attract significant FDIs sufficient to selectively cultivate and advance new
technology-driven industries and emphasize R&D.?? Strong IP laws have given
Singapore a competitive advantage in attracting technology transfers that will be
the basis for continued economic growth.”
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VI. A STRATEGY FOR MANIPULATING INTELLECTUAL PROPERTY
PROTECTIONS TO ENCOURAGE INVESTMENT

Countries like Singapore, which implemented stringent IP protection
systems, experienced a rising influx of foreign investment shortly after improving
their IP enforcement.”* In addition to Singapore, Malaysia and Indonesia also
leveraged IP protection in order to attract foreign investment and promote
economic growth.””> However, similarly-situated countries such as Vietnam and
Thailand, that opted to resist pressures from the West to fully reform their IP
regimes, have become havens for piracy and have not attracted similar economic
opportunities.””® In Singapore, the implementation of a stronger IP system has led
to joint ventures with foreign computer companies that had refused to do business
there before these stricter laws were enforced.””’

While other factors such as infrastructure, tax incentives, and government
regulations are extremely important and are often manipulated by developing
countries seeking FDI, developing countries rarely attempt to use their IP
protection systems as an attractive incentive. Because IP protection is becoming
increasingly important to foreign investors, a developing country that invests in
establishing an effective IP enforcement system will be noticed by potential
investors.**®

As a result, a developing country should be able to gain an advantage in
attracting foreign investments over similarly-situated countries by actively
enforcing IP rights. In addition, increasing protections for IP may be the only way
for smaller countries with limited resources to compete with larger nations with an
abundance of natural riches.””” For example, when looking for an advantage in
order to respond to the competitive threat of China, countries are beginning to
realize that improving IP protection may be the key.”® Many developing
countries can no longer compete with China on the basis of low labor costs, but
can lower the total costs to investors by decreasing the risk of loss of control over
IP.Z" It can be much easier to change IP enforcement laws and practices than to
change the level of wages or availability of natural resources in a country.

Therefore, in creating a strategy for attracting foreign investment,
developing countries would do well to look to increasing their IP protection
systems along with the more conventional approaches of improving infrastructure,
tax breaks, and reducing government regulation. Though, as evidenced by
China’s recent economic growth, development can occur with very poor IP
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protections in place, it is becoming increasingly difficult to accomplish, even for
China.**

IP protection is often one area in which a country can differentiate itself
from competing countries which lack the initiative to enact similar protections. In
addition, IP protections, along with factors such as improvements to infrastructure
and decreased regulations, can help to protect and stimulate home-grown
businesses and technologies.”® Enacting strong IP protections may initially slow
a growing economy, but over the long run it can produce a stronger, more robust

economy.”*

VII. CONCLUSION

Thanks to typically low labor rates and favorable treatment from
governments looking to raise their international presence, developing countries
will likely attract some level of foreign investment no matter how weak their IP
protections are. However, even for a country with the robust economies and large
markets of China or India, poor enforcement of IP will always be a deterrent to
FDI. Increased IP protection will not only attract more FDI, but it can also
enhance domestic innovation.*

A country seeking to become a larger player in the global economy and
to bring foreign investment and the access to technologies and training that
accompanies it, can gain a competitive advantage over similarly-situated countries
by greatly reducing the risk to a foreign company’s IP. Intellectual property rights
are becoming a more and more significant asset for many MNCs, and as the total
value of intellectual property continues to rise, investing companies will place
more emphasis on the protection of those rights when deciding in which countries
to invest. Though the lack of IP protection historically has not always prevented
FDI, the growing importance of IP protection is likely to influence investment in
the future.**
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