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I. INTRODUCTION

In 2007, the Italian Supreme Court stated in a landmark judicial decision
regarding the enforcement of a U.S. punitive damages award that Italian tort law
is meant to serve a compensatory function and that there is no room for any goal
other than corrective justice within domestic tort law. The majority of Italian
jurists, while criticizing this mono-functional reading of tort law, have excluded
the adoption of punitive damages as a domestic remedy on the grounds that they
would blur the line between tort law and criminal law and the conditions existing
in the United States make punitive damages non-replicable in different settings.

In this paper, I criticize the Italian rejection of punitive damages by
offering a comparative analysis of the treatment punitive damages receive in the
United States and the Italian legal discourse, with a special focus on the
relationship between this tort law remedy and the public/private distinction. The
significance of this analysis transcends Italy and the United States: controversial
judicial decisions and intense academic discussions concerning punitive damages
are detectable both in the United States and across Europe. Everywhere, punitive
damages raise issues concerning essential aspects of legal systems, such as tort
law’s function(s), the difference between tort law and criminal law, and the
relationship between public law and private law."

! For an overview of punitive damages in Europe, see generally HELMUT KozIOL &

VANESSA WILCOX, TORT AND INSURANCE L., 25 (2009); Helmut Koziol, Punitive
Damages—A European Perspective, 68 LA. L. REv. 741 (2008). For an overview of
punitive damages in Germany, see Volker Behr, Punitive Damages in American and
German Law-Tendencies towards Approximation of Apparently Irreconcilable Concepts,
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The conparative analysisl propo® unfolds as follows. In Partll, |
explore U.S. punitve damages law and the explanabry theoriesU.S. scholas
propose to accommodate this controversid tort law remedy within domesic law.
Thisinquiry shows thatthe battleoverthe 'true” justification of punitive danages
is part of a largerclashrelating to the public/private distinction becausepunitive
damage$avethe effectof locating punishmentanddeterrene within privatelaw,
where,accordingto traditiond though, they shouldnotbe.

Pat of U.S. law corveys the mesage that courts and juries award
punitive damagesto further the public#sinterestin punishing and deterring
wrongdoers. On this account, punitive darmages are a public sanction that
contributesto minimizing the distindion betwee public and private law. Other
legal materials offer a different picture by suggesting that punitive danagesare
awardedo promotetheinterestof private partiesin punishing tortfeasors for their
egregious wrongs. On this account,punitive damagesare reconcilablewith a
vision of thelaw thatkeepsprivate law distinctfrom publiclaw.

Theseprima facie contradictoryindicationsin the extantlaw mirror the
divergert condusions schobrs havereahal asto the theoreticalfoundatiors of
punitive damages. Sone jurists see punitive damagesas instrunental to the
fulfillm ent of public goalsand proffer explanatorytheoriesthat tend to blur the
line betwveen public andprivatelaw. Others, focusing on differentpartsof extart
law, justify punitive damagesin a way thatsenestheir commitmentto presening
the publid/private distinction. Basicdly, they argwe tha punitive damages are
aboutprivate, asopposedo public, punistment. If sounderstood, punishment is
consistentvith the basictenetsof privatelaw.

Althoughboth strandsof legal scholarkip recognizethat U.S. punitive
damages law exhibits a mZange of public and private law features? their
concetualzing efforts consicer punitve damagesasessentiallypublic or private
Theselegal thinkersfail to satisticiorily acoommodate punitive damageswithin
domestic law because they do not perceive that public and private elemens
coexst throughout tort law (and private law moregeneraly). By resortingto the

78 CHI.-KENT L. Rev. 105 (2003); Madeleine Tolani, U.S. Punitive Damages before
German Courts: A Comparative Analysis with Respect to the Ordre Public, 17 ANN. SURV.
INT# & Comp. L. 185 (2011). For an overview of punitive damagesin France,see
generally Berjamin West Janke& Franeois-Xavia Licari, Enforcing Punitive Damages
Awards in France after Fountaine Pajot, 60 AM. J. Comp. L. 775 (2012); Matthew K.J.
Paker, Changing Tides: The Introduction of Punitive Damages into the French Legal
System, 41 GA. J. INT# & ComP. L. 389 (2013). For a detailedanalysisof punitive damages
in the United States,see infra Partll. For a reconstrgtion of different pathspunitive
damages have followed in the United Kingdom and the United States,see Cristina
Costartini, Per una genealogia dei punitive damages. Dissociazioni sistemologiche e
funzioni della responsabilita civile, in L RISARCIMENTO DEL DANNO E LE SUE ! FUNZIONI,"
287,287-97(2012).

SeeBenjamn C. Zipursky, Palsgraf, Punitive Damages, and Preemption, 125
HARV. L. Rev. 1757,1797n. 97 (2012)[hereinafterPalsgraf Punitive Damages).
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Inesting" method® | showthatalthoughpunitive damages law is charateiized by
an internal coexstene of public and private as oppositeand yet inextricably
linked poles, it should not bereadasanisolatedand perhapsunfortunateinstance
in which publicandprivateareunderthe samesheter.

| use the findings of Pat Il to illuminateand critically assesshe Italian
rejectionof punitive damages. In Partlll, | arguethatin Italy too tort law mixes
public and private elements. Againstthis background] criticize the position of
the Suprene Court andof scholarstowardspunitive damages. | denonstratethat
the Court relies on the ideal of correctiwe justice to the point of transfoming it
into a dogma that legd reasoring must obey with virtually no excepton. This
appro@&h unveils adheraceto anunhelgdully rigid distinctionbetweenpublic and
privatethatcanonly geneatedetimentaleffeds, suchasimpeding desirdle legal
reforms It further appeas that Italian jurists, althoughdisenchated as to the
absolutenessf the public/privatedichotony, still seethe notion of punishmentas
awall betweenpublic andprivatelaw, eventhoughextantlaw shows thatpunitive
anddeterrenelementdeaturein Italian tort law. Italianlegalactorsfail to realize
that if punitive damageswere adoptedin Italy, they would only represeh an
addtional elenentto thealread/-congicuous list of public elemants in tort law.

In Part 1V, without any pretenseof being exhauste, | analyzethree
situations where the Italian systemis remedially deficient. | argue that punitive
damages could be very usefulin solving the following long-standig problems:
when the wrongdoe#tsgain exaeeds the loss suffered by the victim; when the
wrongful actionharns personalityrights currently protectedby the criminal law;
andwhena harmis causedo a number of peoplebutit is likely thatfew, if any,
of them will bringanactionseekingdanages.

3 For an application of !nesting" to legal argumats and concets, see Jack M.

Balkin, Nested Oppositions, 99 YALE L. J.1669,1676(1990),(arguing!a nestedopposition
is a cornceptud oppostion ead of whose terms containsthe other, or eachof whoseterns
shares samething with the other."). Interestindy, regardingthe distinctionbetweenpublic
and private power, he conterds that ![ pJublic and private form a nestedopposition which
mears thatthey aresimilar in sorre repecs while differert in others, and that they have a
mutual corceptud dependcene even thoughthey arenominaly differentated: Id. at 1687.
Seealso DuncanKennedy,A Seniotics of Legal Argument 42 SYRACUSEL. Rev. 75, 97-
104 (1991); Duncan Kenredy, Savignys Family/PatimonyDistinction andits Placein the
Global Genedogy of Classtal Legal Thought 58 Am. J. Comp. L. 811,821-30(2010). The
Inesting” ideais borrowedfrom ClaudeLevi-Strauss. SeeCLAUDE LEVI-STRAUSS THE
SAVAGE MIND, 16-22(1966).
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IIl. PUNITIVE DAMAGE SIN THE UNITED STATES

After English courtsexpresl/ acceptedunitive damagesin the second
patt of the 18th century; they were transplantednto the United States. Since
then, they hawe flourishal acrossthe country and courts regularly apply them
despite ongoing debatesas to their permissibility. Today, punitive damages
corstitute a theoreticdly cortroversid but judicially enforced legal dodrine that
sanediimes exposestort defendantgo substatial, even crushing, liability. The
disaussiors of punitive damagesturn on variouspuzzlesthatacadercs havetried
to solveto acconmodatethe tort law remedy in domesticlaw. The controvergal
issuesaremany:is it accetabk to havepunishnent and/o deterernce as part of
private law? Does this not undermne the traditional distinction between private
andpublic law? Is the plaintiff!s windfall from punitive awardsfair andconsistent
with the normative foundatios of tort law? If punitive damages are really
punitive, is it acceptable that criminal proceduralsafeguard are not applied?To
thes andothe quesions differert scholarshavegivendifferentanswers.

The degeeof intimacy betwveen punitive damagesandthe public/private
distincion canbefully appreci#éedby focusingon thetreatnentpunitive damages
receivedin different periodsof legal thought During the late 19th century,legal
thinkerscarriedout a systematizingeffort in orderto provide a conceptualy clea
andorderly legd strucure® Within this framework, therewas a rigid distinction
between public and private law. The former, enconpassing consttutional law,
administrativelaw, and criminal law, govenedthe vertical relaionship between
thestat andtheindividual. An es®ntid feature of public law was thatlegd rules
were crafted in the interestof the conmunity and representedhe expressiorof
public will. By contrast,private law, comprisedof contract,tort, and property
law, was conceived asa sygem centered on the ided of individual auonomy and
aimedat governingthe horizontalrelationshipoetweerprivateindividuals®

The public/privatedistinctionentailedsortingeverythingthatwas legdly
relevant, including punitive and deterrent functions, into public and private
domains. Both functionswere perceivedas belongingexclusivelyto public law
on the ground that only the state was entitled to interfere with individuald
auonomy by regulating their conduct. Sincetort law wasintendedto compensate
victims of wrongs through corredive justice and criminal law was interded to
regulate conduct by imposng sanctions,it comesas no surprisethat late 19th-
centuryU.S. legd thinkers arguel to abolish punitve damages.” This tort law

4 Thefirst decison awading puritive damageswasissuedin 1763. SeeHuckle v.

Money,[1763] 2 Wils. 205,95 Eng.Rep.768 (K.B.).
SeeMorton J. Horwitz, History of the Public/Private Distincion, 130 U. Pa. L.
REV. 1423,1425-26(1982)[hereinafteiPubic/Private Distindion].
SeeMORTONJ. HORWITZ, THE TRANSFORMATION OF AMERICAN LAw, 1870-1960:
THE CRISIS OF LEGAL ORTHODOXY 10-11(Oxford Univ. Pressed.,1992).
" Public/Private Distinction, supra note 5, at 1425.
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remedyrepresente@n aberrationby contaninating the purity of private law with
regulatoryideas.

Since the beginningof the 20th century U.S. coutts and jurists have
vigoroudy criticized this arditectue on the groundthat what was preseted as
neutral and inevitable was in reaity the produd of policy choices® As a
consequece of the progresive critique of the late-19th centuy mode of legal
thought, private law underwentimportart transformaions over the first four
decadesof the 20th centuy and acquied a clearly !socia" postue. To any
Americanlegal thinker, it was clear tha privatelaw could no longerbe conceived
as an auonomous legal domain, immune from politics and public law. This
skeptical view, which reached its heyday in the 1960s70s, is still sharedby a
mgority of U.S.jurists who have beendeepy influenced by the lessors of Lega
Realism® Unsurprisingly, as soon as the pulic/private distinction cameunder
attack the movemen againstpunitive damageslostits force, andU.S. tort law has
continued to provide an overtly punitive and deterrert remedy. Sincethe battle
over the existenceand normative desiraliity of the public/private distinction
continuesto animate academicdiscussionsijt is natural that U.S. theaies of
punitive damageseitherminimize the distinctionby recognizingthe public nature
of the remedy or emphasizeit by treatirg punitive damagesas a mistakeor by
consdering punishment aspartof privatelaw.

The next section overviews the main U.S. explanatoy theories of
punitive damages. | proposeto distinguishthem dependingon whether they
minimize or emphasize the public/private distinction, eaning the labd,
respectivelypf Ipublicizing” or !privatizing" accountf punitive damages. This
classificaion allows investigatirg the publidprivate distinction, which lies at the
heat of the punitive danages discussbn. Exploring theseexplanatorytheoriesin
light of extent law demamstraesthatthereis sonething to both the !publicizing’
and !privatizing" accountsof punitive danages. At the sane time, neither of
themis compktely satisfatory becase eachfails to accountfor what the other
captues In this repect,an appoachthat emphasizeghat punitive damagesare
not an isolatedand unfortunateinstanceof a public/private mZlange but rather
oneof the many instancedn which the public and private coexist,offers a third,
more promising way of acconmodatingpunitive damageswithin domesticlaw.

8  See,e.g, Morris Cohen, The Basis of Contract, 46 HARv. L. Rev. 553, 562

(1933); Rokert Hale, Bargaining, Duress, and Economc Liberty, 43 CoLum. L. Rev. 603
(1943); RobertHale, Coercion and Distribution in a Sypposedly Non-Coercive Siate, 38
PoL. Sci. Q. 470 (1923). For a Europearcritique of the same phenonenon,see RUDOLF
VON JHERING, LAW AS A MEANS TO AN END 297 (IsaacHusik et al. trans.,1924); FRANCOIS
GfNY, METHOD OF INTERFRETATION AND SOURCES OF PRIVATE PosSTIVE LAwW (La. St. L.
Inst trans, 2d ed.1963.

See generally Jay M. Feinman, Un-Making Law: The Classical Revivalin the
CommonLaw, 28 SEATTLE U. L. Rev. 1 (2004) (discussingthe currert resurgencef late
19thcertury privatelaw).
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A. 'P ublicizing" T heories of Punitive Damages

In the United Staes the vast mgority of conmertators and more
relevarly, courss andlegislatorsshae a pragnmaic vision of the law, showirg that
they have learred from the Realist amd post-Realist critiques o rigid
categorizationsand conceptualisms Congquentially, it is no surprisethat the
languageused by maost cours and legislaors corveys the idea that puntive
damages are coneived of a regulatory tool to further policy goals Many
commentatars, relying on these !publicizing” legal maternals, propound theaies
of punitive damages that minimize the public/privatedistinctionand that deemit
as immaerial to the conferral of punitive and deterrent powers on public
authoritiesor private enfties

1.!Publicizing' ExtantLaw

In conceptuaking punitive damages, federalaswell asstatecourtsand
legislatorstendto blur the line betweenpublic and private law, for they identify
the foundations of this tort law remedy with public punishment and deterrence.
By doing so, they confer on punitive damagesa marked regulatoryquality and
reinforce thosedoctrinaltheoriesthatseethe plaintff asa private attorrey geneal
puraiing the stateg objeciveson behalfof the public authaity.

To begin with, the fedeml legidator is very clear in excludng any
compensatory aim from punitive awards and in limiting punitive damagesto
deterrentand punitive functions. As Congressexplicitly stated, [[p]Junitive
damages are intended to punish the wrongdoer and do not compersae the
claimantfor lost wagesor painandsuffering"'® Moreover,in a numberof states
local legislatorshaveadoptel split-recovey schemes,wherebya percentagef the
plaintiff# punitve damages award goesto the plaintiff andthe remainder$ often
a majority of itfgoesto a stae- or court-administered fund.'* Theseschenes,
takentogeherwith othe legidative changessuchasthe adoptionof the clearand-
convincing standardof proof and the !bifurcaion" or l!trifurcation” of trials
involving punitive damagesclaims, reinforcethe criminal (hencepublic) natureof
punitive damagesand considerablyblur the public/privat divide by attributing
typically public functiors to privatelaw.*?

Similarly, court conceve of punitive damagesas pursuirg punitive and
deterentgoalsin theinteres of the state™® For instance,the U.S. Suprene Court

0 HR.Rep.No. 104-586,at 143(1996).

1 CatherineM. Sharkey Puritive Damagesas Sodetal Damages 113 YALE L.J.
347, 375-78 (2003).

12 palsgrafPunitiveDamages supra note2, at 178384.

13 RESTATEMENT (SECOND) OF TORTS & 908(1) (1977) (IPunitive danmages are
damagesptherthancompensatorgr nominaldamagesawardecdagainsia personto punish
him for his outrageouscondict andto dete him andothess like him from similar condct
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statel that puniive damages are imposed !for purposesof retribuion and
deterrace" lif the defendant#sulpability . . . is soreprénensilie asto warrant
the impasition of further sancions to achieve punishmen or deterene";"® lto
further a Statéfslegitimate interestsin punishirg unlawfu conductand deterring
its repetition.”® Lower courtssharea similar view. Inspired by an efficieng-
basdrationale in Mathiasv. Accor EconomyLodging Inc. the Court of Appeabk
for the Sewventh Circuit arguedthat punitive awards are necessar to avoid the
detrimental effects of under-detedion, sothat!if atort-fea®r is $caght#only half
thetime he comnmits torts, then whenheis caughthe shouldbe punisha twice as
heavly in orderto makeup for thetimeshe getsaway' '’ Similarly, in Jacquev.
Steenbeg Homes Inc., the SupremeCourt of Wisconsinordeed the trespaserto
pay one ddlar in nominal compensatory damages and $100,000in punitive
damages:![p]unitive damages by removing the profit from illegal activity, can
help to detersuchconduct [intentional trepas$. In orde to effedively do this,
punitive damagesmust bein excessof the profit creaed by the miscondut sothat
the defendantrecognizesa loss.™® In sum by founding punitive damageson
public punishment and deterence coutts endore a regulatoy conceptionof
punitive damagesthatgreatlyblursthe distinctionbetweenpublic andprivatelaw.
Disagreeng with any monolithic conceptionof punitive damages,other
courtspreferto adopta more nuancedapproach. For instance JudgeCalabresi
argues that punitive damages canrot andshouldnot be redu@dto a legd device
pursuing only one god.*® This functionalis approachwhich considersmono-
dimensbnd views of punitive damagesasa sefious threatto their multi-functioral
capacity,? rejectsthe ideaof tort law asan autononoussystem andcriticizesthe
reductionismof both correctivejustice and civil recoursé* This view, which
asesesa legd device not on its compatibility with a given domain of law but

in thefuture.").

14 pac.Mut. Life Ins.Co.v. Haslip,499U.S.1, 19 (1991).

15 st.FarmMut. Auto. Ins. Co.v. Campbell 538U.S.408,419 (2003).

18 Philip Morris U.S.v. Williams, 549U.S.346,352(2007).

17 347F.3d672,677(7th Cir. 2003).

18 563 N.W.2d 154, 165 (Wis. 1997) (This decisionfits both the !property rule"
model and the !gain elimination" modé as articulated by their proponerts (see infra,
SubsectiorfA)(3))).

19 Ciraolov. City of N.Y., 216 F.3d 236, 244-45 (2d Cir. 2000). Seealso Guibo
CALABRESI, THE COMPLEXITY OF TORTS THE CASE OF PUNITIVE DAMAGES, reprintedin
LIBER AMICORUM PER FRANCES@ DONATO BUSNELLI, Vol. Il, 327-28(2008) (statingthat
the reasonsfor punitive damagesin tort law serve the five following functions: (i)
lenforc[ing] socigal norms,through the use of private attorney# general,"(ii) pursung
deterene by employing the Imultiplier" model, (iii) 'the Tragic ChoiceFunction,suchas
in the Pinto casg¢" (iv) !permitfting] Rewmvely of Genealy NonReoveaable
Compensaory Damaes, and (v) !permit[ting the] Righting of PrivateWrongs.").

2 1d. at329

21 GuidoCalaresi,Civil Recoursérheory!sReductionism88 IND. L.J.449,467-68
(2013).
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rather on how well it perfornms its functions has the effect of blurring the
distinction betwee private andpublic law.

An additionalpoint worthy of consicerationis the U.S. Suprene Court!s
congitutionalizing of punitive damagesinitiated in the late 198Gs. In a seriesof
succesive casas analyzedbelow, the Court statedthat punitive damages must
comply with the principles of reasonalenessand propotionality to survive
sautiny under the Due Process Clause of the 14th Amendment. This judicial
developmert confirms the impact that pulic law, especiallyconstitutionallaw,
hason privatelaw mattersandthe (great)extent to which the outaome of private
law disputescandependon the setlementof corstitutiondly relevant issues

A goad number of U.S. scholars rely on these"publicizing#segnents of
extant law to build de<riptively plawsible and normativey attractivetheoriesof
punitive damages. Thesejurists produe instrumentalviews of punitive damages,
for they seethemasa reguldory tool that furthers puldic, not private gods. By
doingso,theyareableto accountfor some butnotall, of thefeaures curernt U.S.
puritive damagesexhbit.

2. Puritive DamagesasDelegationof Public Power

Marc GalanterandDavid Lubanput forward a theoryaccordingto which
punitive damagesaretruly a form of punishnentthatcanfairly beimposedeven
without the procedual safeguadls requirel for punishnentin criminal law. On
their account,punishnert is not an exclusiwely legal institution, but is rathera
socal institution that pevadesour socety in many forms?? Cdling into question
the convertional taxonomy in which criminal law, a brarch of public law, ard
punishmengo handin handand mustbe kept distina from private law and civil
remedies they argue that punishment cannot be de<ribed assolely pettaining to
criminal law and that the very notion of punishmaent is preentin othe brarches of
law aswell.?® For instance,in private law, compensatorylamagesio not clearly
distinguish, from a suljective point of view, between punistmentandrestoation
of the victim of a civil wrong®* Thatis, the victim may well seekcompensatory
damages nat in order to bemadewhole, butinsteado punishthewrongdoer.

Thesetwo authorsarguethat punitive danmagesare groundedin ideasof
retribution and deterrence. Moreover, they contendthat punitive damagesare
normatvely desiralle becausehey tendto sanctionsophisticatecand powerful
ecoromic acbrswho usualy canstee clear of criminal sanctionghatareusually
wielded aganst the poor and the marginalized.®® In this context, private parties
actasprivate attorneys geneal, exerising a law enforcemenpowerdelegatedy

22 Marc Galaner & David Luban, Podic Justice: Puritive Damages and Legal

Pluralism 42 Am. U. L. Rev. 1393,1397-99(1993).
2 d. at1401
24 1d. at 1406.
% |d. at1426.
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thestate. In resporseto the concernthat puntive damagesadminister punishnent
without adequate procedural protections they arguethat leser protections are
required becasethe life andliberty of a dfendantarenot at stakein a tort case,
andbe@u® private parties ratherthana powerful state seekpunitive damages 2
Gdanterand Luban!stheory hasbeencriticized on the ground that, by
postulating that punitive damages are almog exactly like criminal sanctions it
doesnotreconcilethe punitive componentof punitive damageswith their statusas
one of the legal weaponsof which a private party may legitimately avail itself in
private law disputes?’ In otherwords, Gaanterand Luban havebeencriticized
beaus ther theory minimizesthe distinction betweerprivateandpublic law.

3. Punitive Damagesasa Meansfor Achieving Efficiency

A different approach is adopted by law and emnomics theaists,
according to whom the main objective of tort law, and of law more gererdly, is
efficiency, the maximization of utility without the waste of valuableresources.
With respectto punitive damages,law and econonics advocateddentify three
possiblemodels.

According to the multiplier model, put forward in 1998 by Steven
Shavell andA. Mitchell Polinsky, the total damagegcompenatory damags plus
punitive damages)a wrongdoerpaysmust be calailated by multiplying the harm
"by theredprocd of the probability tha the injurer will be found liable when he
oughtto be.#® In orderto preventunder-deterrere, they maintain that punitive
damages shoud be imposed only if the injurer has a signficarnt chance of
escapindiability for theharmshecauses.

A number of scholarshave criticized Shavell!lsand Polinsky!s theory.
Forinstance CatherineSharkeyargueghat the multiplier model unduly limits the
scopeof the underdeterrenceproblem, confining it to ca®esin which the ham
camot be deteded Actually, there are other situations in which the injurer may
escgpe liability but which the multiplier modeldoesnot capure: whentheinjured
party doesnot bring a lawsuit either because(1) "the probablecompensatory
damages are too low, or (2) the victim is not particulary litigious, is
unsophisticated, lacks the neesary finarcial resaurces# o perhapshas been
harmed by a shaning tort; when the defendant!s idenity is unknown;or when
there aremore diffusesccietal hams

Keith Hylton criticizesthe multiplier model on the groundthat it makes
sense only whenthe injurerls gain is greaer than the victim!s loss When the

% 1d. at1454-58.

27 BenjaminC. Zipursky, A Theory of Puritive Damages 84 Tex. L. Rev. 105, 147
(2005)[hereinafterA Theoryof PunitiveDamagey.

% A, Mitchell Polinsky & Steven Shavel, Punitive Damags: An Economic
Analysis 111HARv. L. Rev. 869,889(1998).

2 sharkeysupranotel11, at 366-67.
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injurerlsgain is lessthanor equalto the victim!s loss,the multiplier model should
be replaced by the impostion of puntive damagesto eliminate the prospectof
gainson behalfof theinjurer®® The differencebetweernthesetwo modelscanbe
explained by reference to the type of deterrence pursued. The multiplier model
pursuesoptimal deerrence (the wrongful conductis prohibitedsolong asits costs
outweigh its benefits), whereas Hylton!s "gain eliminaton# model seeksto
achieve complete deterrence (thewrongful conductis prohibitedaltogether).

David Haddo&, Fred McChesney,and Menahem Spiegel provide a
different economic rationale for punitive damages, labeledthe "propert rule#
model** Drawing on the traditiond distinction between propety rules and
liability rules,they argue that when ceitain actiities havezero socid value and
oughtto be totally avoided,an efficient legal sysem shodd emgdoy a propetty
rule insteadof a liability rule. On this view, punitive damagesforce a potential
wrongdoer to use the market rather than illicit activites to procure goods
According to its proponets, this apprach is paticularly useful in "ill iquid#
markets suth asthoseinvolving baodily injuries, slanda, libel, trespass deeit in
inducing marriage, and many others 3

Although the efficiency-bas@ appro@h provides an at lead partially
accuratepictureof how courtsconceiveof punitive damagesin the United States,
it is not freefrom criticisms. As Benjamin Zipursky observeslaw andecononics
theoristsdo little to solvethe puzzleover the acceptabity of punitive danages as
aprivate law remedy, for they tend to obsaure the diff erence between criminal ard
civil liaklity and to trea all types of danmagesas esentially, fines®® The
consequece of this approachthe critique goes on, is theinability to recondle the
punishirg sideof punitive damageswith their postion in private law, anissuethat
mattes agreatdealif notto economiss, to juristswho careaboutlegal coherence

4. Punitive Damagesas a Meansfor Achieving Societal Compensation
and Deterrernce

Caherine Sharkey offers a justification for punitive damagesdistinct
from punishmentand deterrenc&® Analyzing State Farm Mutual Automobile
Insurance Co. v. Campbdl, together with other relevant casesand recent
legislative and judicial developmentsin a number of states,she arguesthat
punitive damagescan be undersood as a specialform of compensation,narely,

30 Keith N. Hylton, Punitive Damages and the EconomicTheoryof Penalties 87

GEo. L. J. 421,470(1998).

31 seegenerally David D. Haddck et al., An Ordinary Economic Raionale for
Extraordinary Legal Sanctims 78 CAL. L. Rev. 1 (1990).

32 |d. at 26 (citing CHARLES MCCORMICK, HANDBOOK ON THE LAW OF DAMAGES 287
(1935)).

33 ATheoryof PunitiveDamages supra note 27, at 134.
34 Sharkeysupranotell,at389-414.
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compensation for the victims of wrongdoing who, for various reasons, do not
bring an action against the wrongdoer. *°

Sharkey traces the notion of punitive damages as “socially
compensatory” damages to Judge Calabresi’s multiple opinions in Ciraolo v. City
of New York.*® 1In his concurring opinion, he argues that the term “punitive
damages” is confusing and that they should instead be labeled “socially
compensatory damages . . . [f]or, while traditional compensatory damages are
assessed to make the individual victim whole, socially compensatory damages are,
in a sense, designed to make society whole by seeking to ensure that all of the
costs of harmful acts are placed on the liable actor.”’

Sharkey develops more fully the idea of punitive damages as societal
damages by analyzing state legislative reforms consisting in the adoption of split-
recovery schemes.® Besides the contingent reasons that brought States’ courts
and/or legislators to adopt these schemes, Sharkey identifies a common
denominator, largely ignored by most of the academic literature, to such
legislative and judicial moves: the goal of pursuing societal compensation.

According to Sharkey, the societal compensation approach can advance
fairness and corrective justice goals by, respectively, preventing the plaintiff from
acquiring a windfall gain and by making sure that all the persons whom the
defendant’s wrongful conduct harmed can obtain proper compensation through
the distribution of punitive damages awards. Moreover, Sharkey maintains that
the theory of punitive damages as societal damages would also meet the economic
goal of optimal deterrence by forcing wrongdoers to internalize their costs.”

Sharkey’s theory has been criticized on the ground that if the purpose of
punitive damages was really that of compensating victims of the defendant’s
wrongdoing not before the court, there would be no reason for courts to require, as
they invariably do, “grave misconduct as a threshold for a punitive award.”*" Tt
can also be argued that Sharkey’s reading of punitive damages captures interesting
ongoing developments of punitive awards but that, at least for the moment, her
interpretive effort is more an encouragement for further transformation than an
accurate depiction of the current status of punitive damages in the United States,
founded as they are judicially on the notions of punishment and deterrence.

3 Id. at 400; see also St. Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408
(2003).

36 Sharkey, supra note 11, at 393. See also Ciraolo v. City of N.Y., 216 F.3d 236
(2d Cir. 2000).

7" Ciraolo, 216 F.3d at 245.

38 Sharkey, supra note 11, at 373 (“Eight states currently have split-recovery
statutes of some form, including: Alaska, Georgia, Illinois, Indiana, lowa, Missouri,
Oregon, and Utah.”).

¥ Id. at 354.

40" John C.P. Goldberg & Benjamin C. Zipursky, Torts as Wrongs, 88 TEX. L. REV.
917,961 n. 221 (2010) [hereinafter Torts as Wrongs].



Punitive Damages and the Public/Private Distinction 811

B. “Privatizing” Theories of Punitive Damages

For those committed to the preservation of the public/private distinction,
punitive damages represent a serious problem, for punishment and deterrence (but
especially punishment) have been traditionally presented as belonging to the
exclusive province of public law. How can this issue be solved while preserving
the autonomy of private vis-a-vis public law? There are two possible solutions.
One, adopted by commentators like Benjamin Zipursky, Anthony Sebok, and
Thomas Colby, consists in producing theories that draw on parts of extant law to
accommodate punitive damages while guarding the public/private distinction.
Another solution, embraced by corrective justice adherents, consists in treating
punitive damages as an unfortunate mistake that cannot be reconciled with the
idea of correlativity and that should be erased as soon as possible.*’

1. “Privatizing” Extant Law

Whereas some segments of extant law legitimize a “publicizing” reading
of current punitive damages, a number of different features of U.S. punitive
damages law legitimize a “privatizing” interpretation of this tort law remedy.
First, in a tort law dispute the plaintiff must explicitly claim punitive damages, as
judges and juries do not automatically grant them. Second, a certain standard of
conduct on the part of the wrongdoer is required, for courts award punitive
damages only if the conduct of the defendant has been particularly reprehensible,
qualifying as willful, wanton, or reckless.*> Third, punitive damages fall within
the full discretion of judges or juries. That is to say, even if the adjudicator finds
the defendant liable and its conduct above the required threshold of
reprehensibility and then orders the payment of compensatory damages, it can
deny punitive damages.”® Fourth, in many states the punitive award accrues to the
victim and not to some state- or court-administered fund.** Fifth, criminal
procedural safeguards are not applied to punitive damages.*® Sixth, “the nonparty-
harm rule” applies, whereby a defendant cannot be ordered to pay punitive
damages for harms caused to individuals not part of the litigation.** These
features, considered as distinctive of private law’s autonomy vis-a-vis public law,

#1' " See infra Subsection (B)(4).

2 See, e.g., BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575-76 (1996).

:i Palsgraf Punitive Damages, supra note 2, at 1785.

Id.

“ BMW of N. Am,, Inc., 517 U.S. at 575.

*  Philip Morris U.S. v. Williams, 549 U.S. 346, 348, 353-354 (2007). The
expression “nonparty-harm rule” is owed to Benjamin C. Zipursky. See Benjamin C.
Zipursky, Punitive Damages After Philip Morris USA v. Williams, 44 CT. REV. 134, 135
(2007).
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appeaitto be emphasizedy the advocate®f privatelaw!s autonony to legitimate
andreinforcetheidea of a public/privatedistinction.

2. Civil Recourse Theory*’

Zipursky arguesthat punitive damages have a "double aspect#that
derives from an ambiguity in the idea of punishnent. In one sense,punitive
damages have the sane nature ascriminal sanctions Theyareadminiseredin the
name of government or sodety as a whole for the purpose of punishing and
deterringcertainforms of highly anti-socialconduct In anothersensepunitive
damages embody aright on the part of the victim of anegegiouswrong to punish
the wrongdoer.*® How canthe punitive natureof punitive damagesbe reconciled
with thefactthattheyareavailableto a partyin privatelitigation?

To solve this problem, Zipursky argues that tort law should be
undestoa not asaiming to make thewronged persa whole, but ratherto provide
her with "an avenueof civil recourg againstthe wrongcer.#° The state
prohibitsvictims from responehg on their own to those who have wronged them,
for reasonsof social peace. Conseqertly, it must provide a structue through
which a privateindividual canobtainjustice if wronged. Within this conception
of tort law, Zipursky arguesthereis room for a notion of punitive damages In
paticular, the stak is not auttorizing a private individual to act as a private
attorney general. Rather, it is empowering the victim of a certin kind of
egegous wrong to be vindictive toward the wrongdoer and to exact a peralty
from her usinga civil remaly.>® By letting the plaintiff claim punitive damagesin
addition to compenrsaory damages, the wrongdoer is punished ard other people,
fearingthe sane treatrrert, will refrain from adagoting a similar cordud. In this
way, Zipursky producesa normative theory of punitive damagesthat, as part of
his broader civil recourg theory, should be undersood as connatual to his
commitmert to presening the public/privatedistinction*

Zipurskyis theory is not immune from criticism. His "double aspect#
characterizatiomf punitive damages although expressive of the Sugreme Court's
"schizophenic jurisprudence# does not sdisfadorily justfy the absence of

47 This view can be assimilatedto a slightly different theory, tha of Anthony J.

Sebok SeeAnthory J. Selok, Punitive Damages: From Myth to Theory, 92 lowA L. Rev.
957(2006-2007).

8 A Theoryof PunitiveDamages supa note27.

49 1d.at151

%0 ATheoryof PunitiveDamages supa note 27, at 153.

51 Foradiscussbn of civil recousetheory, seeJohn C.P.Goldberg& BenjaminC.
Zipursky, Civil Recoure Defended A Replyto Posrer, Calabresi, Rugad, Chamallas, and
Rabinette, 88 IND. L.J. 569 (2013); John C.P. Goldberg& Benjamin C. Zipursky, Civil
Recours Revisited 39 FLA. ST. U. L. Rev. 341(2011); Torts as Wrongs, supra note40, at
9109.
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criminal procedurakafeguard The fact thatbesidesheir civil aspectpunitive
damages also have a criminal agect suggeststhat crimind procedurakafeguards
should be applied when punitive damages are awarded. In contrast, and
unaceptally to this view, Zipurskyls theoly seemdo suggesthatsolong asthe
criminal side of punitive damagesis acconpaniedby a civil side,thoseprocedural
sdeguards are not required®® Moreover, as Zipursky himself admits, his
normative theory of punitive danmages does not coincide with current U.S.
punitve damages law, characterizeds it is by a mixture of "publicizing# and
“privatizing#elements>*

3. PunitiveDamagesasPrivatePunishnentfor PrivateWrongs

Cdby arguesthat the dominant conceptionof punitive damagesas an
instrumentto punishthe wrongdoe for a pullic wrong is aninaccuratedepiction
of punitive damages>® By relying on the segnents of "privatizing# extant law
sea above, Colby corcludes that punitive damagesshouldbe conceivednot as
public senctions operating in private law sdtings but as private saactions
operating in private law settngs™® Accordingto his approachpunitive damages
cannotbe equatedto crimind, hencepublic, sarctions, and the pulic bendits
deriving from this civil remedy are only an incidental effect of punitive
damages’ Rather, punitive damages are a form of punishnent for private,
individual wrongs. For this reasononly, criminal proceduralsafeguardsre not
necessarin punitivedanmagescases.

Colby!s theay has been criticized beause his proposd distinction
between private and public wrongs to explain punitive damages erects a
descrigively unpersiasive barrier beween pubdic wrongs and criminal
purishment on the one hand and private wrongs and punitive damageson the
other. Accordingto this critique, it is not true that punitive damagesare awarded
for exclusively private wrongs and that criminal sanctions are imposed only for
exclusively public wrongs: it may well be that a private wrong is also a public
wrong beause the wrongdaing is not just hamful to the injured person,but also
corstitutes a threatto the pubic peace, andthata public wrong (e.g.a homicide)
is notonly athreatto the public peacebut also anoffens to a private individud. >

2 ThomasB. Colby, Clearingthe Snokefrom Philip Morris v. Williams: The Past,

Present,and Future of Punitive Damages 118 YALE L. J. 392, 447 (2008) [hereinafter
Clearing the Smdxe].

% |d. at446
SeePalsgrafPunitiveDamagessupa note2, at1777.
Clearingthe Smokesupra note52.
ThomasB. Colby, Beyondthe Multiple Punishnent Problem: Punitive Damages
asPunishnentfor Individual, Private Wrongs 87 MINN. L. Rev. 583, 607-9,630(2003).

7 Clearingthe Smokesupa note 52, at462.

%8 A Theoryof PunitiveDamages supa note 27, at 143-44.

w
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4. Rgectionof PunitiveDamages:The CorrectiveJusticeFramework

Correctivejusticetheorists committed to keepingasfirm aspossilbe the
distinction betweenpublic law andprivate law, harshlycriticize the very existence
of punitive damages. In Aristotelianterms, coredive justice, as distinct from
distributive justice, can be understoodby resorting to arithmeic notions of
addition and sultradion apdied to two parties between whom a transactional
injustice has taken place and between whom a reverseransacin canre-estabkh
the status quo ante®® Some argue that tort law embodis the principle of
correcive justice by undoing injustices that occur betweentwo partieswhen a
wrongful injurer gains somethingand the victim loses sametting. Corredive
justice is built upon a nation of correlaivity, in the dowble sersetha the injustice
is beneficial to the wrongdoer and derimental to the wronged individual
(structura correlativity) and that the remedy consistsin making the defendant
returnto the plaintiff what the former previoudy and wrongfully took from the
latter (content-related correlativity).*°

A corrective justice appro@h to undersandirg tort law hasno room for
punitive damages. Ernest J. Weinrib gives two fundanmentalreasons for this tha
flow directly from the structuralcorreldivity and content-related correlativity of
corredive justice. Under structuralcorrdativity, puniive danages are based on
anevduation tha is focused on the gravity of thewrongders wrong, rathe than
on theinteractionbetweerinjurer andvictim. Undercontent-reléed correlativiy,
beau punitive damages seemto provide awindfall in favor of the plaintiff, they
cannotaccordwith correctivejustice,which callsfor a redoration of the victim!s
infringed right and nothing more.®*

C. Understanding Punitive Damages in Relation to the Public/Private
Distinction

In offering "publicizing# or "privatizing# concetuaizatons of punitve
damages, U.S. jurists fail to satishciorily accommaodate this tort law remedy
within domestc law beaus they do not perceve tha pullic andprivate elements
coexist throughou tort law and not only within punitive danmageslaw. By
highlighting the public and private polesof U.S tort law andits sub-domains,|
show how the relationship between publdic and private playsitself out within this
areaof U.S. law. In brief, fault-basediability represent the private, relational
pole of tort law, whereasstrict liability representshe public, regulatorypole By

59 JohnGardnerWhat Is Tort Law For? Part 1: ThePlaceof Correcive Justice, 30
L. & PHIL. 1, 11 (2011).

80 ErnestJ. Weinrib, Corrective Justice in a Nutshdl, 52 U. TOroNTOL.J. 349,350
(2002).

51 ErnestJ. Weinrib, Civil Recourseand Corredive Justice, 39 FLA. St. U. L. Rev.
273,290(2011-2012).
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privateandpublic | meanthatthe reasondor imposingliability on the defendant
are regedively, interral or exterral to the plaintiff /defendart relationship. Both

fault-basel and strict torts are chaaderized by the coexistenceof private and

public rationales with a prevalenceof the former in fault-based torts and a

prevalence of the latterin strict torts.

1. Fault-BasedLiability

A fundamentadlistinctionis thatbetweenntentional torts andthe tort of
nedigene. In caesrelated to the former classof torts, e g. batery or intertiond
infliction of emotional distressthe languae coults usedenondratesthatliability
is imposed on the wrongdoer esatially because of the wrongful ham she
inflicted on the plainiff.°> Implicated here is the ideal of individual justice,
accordingto which the victim of a wrongdoingis entitled to hold the tortfeasor
accountable and to obtain the righting of the wrong®® To be sure,therearepolicy
ressns justifying the imposition of liability on suchdefendanss, but suchreasons
seem to be of secondary importarce and a any rate, unable to exempt
wrongdoersfrom liability. By way of exanple, in State Rubbish Collectors
Association v. Siliznoff, Justte Traynor held thatadministrability reasonsuchas
a steepincreasein liti gation andin unfounde claims do not override the neal of
protectng a person!sinterestin being free from the infliction of emotional
distres$* Whenit comesto intentionaltorts, their private relaional dimensbn
hasmuchto do with the ideal of individud justice, andthe reasans for holding a
defencant acwmuntabde are principaly intemal to the wrongdcer-victim
relationship. The public dimensionof the law of intentionaltorts is constituted
instead by deerrent and punitive ideas, clearly instantated in the remedy of
punitivedanmages. Forreason®f exposition,l will returnto themlater.

Theway courtshandleconceptsuchasduty of care andactual calsdion
(or causein fact) confirms the relational inherently private quality of the tort of
negligence. A good exampleis provided by the famouscasePalsgraf v. Long
Island Railroad, in which Cardozg speakig for the mgority, held that a tort
plaintiff "sues in her own right for a wrong personalto her, and not as the
vicalious bendficiary of a bread of a duty to anotrer# and "[w]hat the plaintiff
mug show is a$wiond to herself,i.e., aviolation of herownright, andnot merely
a wrong to someone else nor condwct $wrongful! becauseunsocial,but not a

62 See, e.g., Garattv. Dailey, 46 Wn.2d 197 (Wash.Ct. App. 1995)(discussinghe
tort of bateery); Ellis v. D!angdo, 116 Cal App.2d310(1953) See, e.g., GTE Sw.,, Inc. v.
Bruce,998 S.W.2d 605 (discussingntentionalinfliction of emotonal distress); Eckenrode
v. Life of Am. Ins.Co.,470F.2d1 (7th Cir. 1972).

83 Foracritical overview of the variants of individualjustice, with the exceptionof
civil recourseheory,see JohnC.P.Goldberg, Twentieth-Century Tort Theory, 91 GEO. L.J.
513,563-78(2003)[hereinafterTwentieth-Century Tort Theory).

64 38Cal.2d330,338(1952).
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wrong to any one. * In other words, the duty of care links the plaintiff to the

defendant: the plaintiff recovers in negligence if and only if the harm she suffers is
the consequence of the breach of the duty of care the defendant owed her.®

Barnesv. Bovenmyelis quite illustrative as to actual causation. There,
the court found for the defendant on the ground that his conduct, although
negligent, was not the actual cause of the plaintiff s injury.®” That is to say, the
notion of cause in fact links the defendant s negligent conduct strictly to the
plaintiff s harm and is an indispensable requirement for recovery. In sum, the
notions of duty of care and actual causation are currently employed in a way that
testifies to the profoundly relational quality of the tort of negligence.

However, the existence of a duty of care and of a relationship of actual
causation between conduct and injury does not tell courts whether the defendant s
conduct has been reasonable. The test U.S. courts usually use to this end is the
Hand, or BPL, formula, elaborated by Judge Learned Hand in United Staesv.
Carroll Towing.®® This test asks whether the costs of precautions, or burdens, (B)
that the defendant could have adopted exceeded the foreseeability of harm (P)
multiplied by the magnitude of the loss (L). If B < PL, the defendant is liable; if
B > PL, she is not. This approach reveals a non-relational, efficiency-driven
rationale, for it aims at maximizing wealth rather than producing individual justice
on a case-by-case basis.”’ In this respect, the tort of negligence has a public,
regulatory posture, for courts use it to achieve efficient deterrence.”’

The upshot is that fault-based torts are characterized by a remarkable
private, relational quality that brings together defendant and plaintiff. Moreover,
the reasons for holding the defendant accountable are essentially internal to the
wrongdoer-victim relationship. Nonetheless, policy reasons are also detectable in
courts reasoning, especially in the negligence area. With strict torts, the situation
changes. As courts articulate it, strict liability is justified on policy reasons, and
its relational dimension becomes marginal, though by no means absent.

2. Strict Liability

To begin with strict product liability, U.S. courts usually ground the
defendant s liability on policies such as cost spreading, loss internalization, risk

6 162 N.E. 99, 100 (N.Y. 1928).

6 See, e.g., ERNEST J. WEINRIB, THE IDEA OF PRIVATE LAW (1995) [hereinafter
IDEA OF PRIVATE LAW]; PalsgrafPunitiveDamages supra note 2, at 1764.

87 122.N.W.2d 312 (Iowa. 1963).

88 159 F.2d 169, 173 (2d Cir. 1947).

% Richard A. Posner, A Theory of Nedigene, 1 J. oF L. STUD. 29, 32-33 (1972).

70 See.e.g, Chi. Burlington and Quincy R.R. Co. v. Krayenbuhl, 91 N.W. 880 (Ne.
1902); Osborne v. Montgomery, 234 N.W. 372 (Wis. 1932); Davis v. Consol. Rail Corp.,
788 F.2d 1260, 1263-64 (7th Cir. 1986). Seegererally RESTATEMENT (SECOND) OF TORTS
§ 2292 (1979).
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reduction, and efficient allocaton of reurces. For instance, in the famous
Escoh case, Justi@ Trayror!s concuring opinion postubtedthat the costof an
injury from a defedive produd "can be insured by the manugctuer and
distributed among the public as a cost of doing busines.#' In Doe v. Miles
Laboratories,Inc., thecoutt heldthat"strict produds liability . . . affords societya
mechanismfor a rational allocation of resources?? In Promauayko v. Johns
Manville SalesCorp., andher cout held that the two fundamentl rationales of
strict produd liability are"theallocation of the risk of lossto the party bestable to
controlit [and] the allocaion of the risk to the party bestableto distribute it.#>
Notwithstandingthe fact thatcourtstreatstrict productliability asatool to further
socb-emnomc goak, this tort presats also a private reldional compnert,
though it is samewhat tenuous. Manufacturersvho arefoundstrictly liable arein
some way resposible, eitherbecausessomethingventwrongin the assemblyline,
or because the product design was flawed, or findly because the product lacked
proper warning. In eachof thesecasesthe manufctuer is held accaintable
becaise the victim/user has been harmed by a wrongding imputable to the
manudacturer. On the one hand without sufering aninjury caused by a design,
manufacturingor warning defect, the usercannotclaim anythingas againstthe
manufacturer. On the otherhand,to triggerliability this defectmust be within the
sphereof control of the manufacturer Theseelemerts appearto unweil a private,
relational dimensionin strict productliability.”

A similar analysis appliesto the respandea superior doctine, acording
to which the employer is vicaiously liabe for the damagesher enployeescause
while acting in the scqe of their employment. The rationdes couts usually
adduce to judtify this dodrine are cog spreadng, for the enployer can be
consiceredthe one bestable to spreadthe cogs of injuries through insurance ™
and cost internalization,for the employe can be inducedto "consider activity
changsthat might redu® the numbe of accidents#’® The regulatorypostureof
repordeat superior is countebalarced by a sometmes-reglected relational
quality.”” Actudly, somecours consicr the empbyer and the empbyee as a
singleagentandthe harm materially causedby the latter aslegally conmitted by
the former: "the enteprise may be regaded as a unit. . . . Employeel!sacts
sufficiently conneted with the enterpise are in effect consideed asdeedsof the
enterpriseitseff.#’® Similarly, in Ira S.Bushey& Sons,Inc. v. United Statesthe

™ Escolav. Coca-ColaBottling Co., 150 P.2d 436, 441 (Cal. 1944) (Traynor, J.,
concuming).

2 675F. Supp.1466,1471(D.Md 1987).

3 562A.2d 202,204(N.J.1989).

" John C.P. Goldbeg & Benjamin C. Zipursky, The Eay Ca= for Produds
Liability Law: A Responseto Profesas Poinsky and Shavell, 123 HARv. L. Rev. 1919,
1944-46(2010).

> Seeg.g.,Kohimanv. Hyland,210N.W. 643,645(N.D. 1926).

®  Konradiv. United States, 919F.2d1207,1213(7th Cir. 1990).

7 SeegenerallylDEA OF PRIVATE LAW, supranote66, at 185-87.

8 Seee.g, Fruit v. Schreiner502 P.2d 133, 141 (Alaska 1972) (consideringcost



818 Arizona Journal of International & ComparatveLaw  Vol. 32,No.3 2015

court held that althoughpolicy goalsprovide somebasisfor respondeat superior,
it is more thananythingelsetheidealof resposibility thatgrounds liability. °
Finally, strict liability for abnormally dangerousactivitie€® so much
constitutesone of the public prongs of tort law that some of the scholars
committed to presering the public/private distinction admit that this sort of
liability shoud be sea asfalling outsidetort law.3* Actually, courtsusuallybase
liaklity for abnormally dangerous acivitieson pdliciessuch ascost spreadhg, the
efficient allocaion of resources, and cog interralizaion.®? At the sane time,
however,it seens thatthis kind of liability is not totaly divorcedfrom anideaof
Irelationdity” betweendefendantandplaintiff. For instance the Suprene Court
of Washingbn heldthat beside problans of proof, strict liability for abnornally
dangerous adivitiesrests on !t he ultimate idea of rectifying a wrong and putting
the burdenwhere it should bdong asa mater of abstracfustice,thatis, uponthe
one of the two innocent paties whose act instigated or made the ham
possble."®® Similarly, some private law theoristshawe tried to recndle this tort
with the tenetsof correctivejustice by arguing that culpability is not alien to
liability for abnornally dangeros activitiesandthatthe stiict qualty of thistortis
a function of the necessityto relieve the plaintiff from an othewise unbearalle
burdenof proct.®* Theforegoinganalysiscanbe shownin a Inesting”"mode:

spreadig andcostinternalization the main rationalesof respordeatsuperor).

7 398F.2d167,171(2ndCir. 1968)(! [R]espondeastuperior. . . restsnot somuch
on pdlicy groundsconsistehwith the governingprinciplesof tort law asin a deeplyrooted
sentment that a businessenterprisecannotjustly disclaim responsibility for accidents
which may fairly besaidto becharacterist of its activities.").

Rylandsv. Fletcher,[1868] UKHL 1. Foradiscussion of U.S. progeny, see Ball
v. Nye, 99 Mass. 582 (1868); Shipley v Fifty Assocs.,106 Mass. 194 (1870); Cahil v.
Eastman,18 Minn. 324 (1871); Sieglerv. Kuhlman,502 P.2d 1181; N.J. Dep#tof Envitl.
Pra. v. Ventron Corp., 468 A.2d 150 (N.J. 1983); Splencbrio v. Bilray Denwlition Co.,
682 A.2d 461 (R.l. 1996). Similarly, no-fadt plars such asthe Workers#Compensation
Law attribute reparatoryawardsthat are independentof any fault on the part of the
emgdoyer. See ROBERT E. KEETON ET AL., TORT AND ACCIDENT LAW$CASES AND
MATERIALS 26 (4th ed. 2004). As regardsthe Workers#CompensatiorLaw, employees
who sufferedharmarisingout of andin the courseof enploymentareentitledto monetary
benefits,which !are basedlargely on a social theory of providing supportand preventing
destitution, rather than settling accountsbetweentwo individuds accordingto their
persoml desertor blame."ld., at 26.

8 JohnC.P.Goldben & BenjaminC. Zipursky, Civil Reourse Revsited, 39 FLA.
ST. U. L. Rev. 341,353-54(2011).

8 See,e.g, Chave v. S. Pac. Tran®. Co., 413 F. Supp. 1203, 1209 (E.D. Cal.
1976); Ind. Harbor Belt R.R. v. Am. Cyanamid Co.,916F.2d1174,1177(7th Cir., 1990).

% Sjegler 502P.2dat 1185.

8 |pEA OF PRIVATE Law, supranote66, at 187-90.
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Tort law
|
[ |
Strictliability Fault-basediability
(Public) (Private)
I | |
Abnorr;];lil\ilig:;]gerous Respondeatuperior Strict productliability Tort of negligence Intentionaltorts
) (Public/Private) (Private) (Public) (Private)
(Public)
Figure 1

As the analysisof the five areasof liability represeted below strict and
fault-basediability denpnstates eachof theseareascontans public and private
elenments, allowing their internal public/private distinction to continue further
down. Moreover, as one proceedsfrom the right to the left extreme of the
diagam, the relational, private quality of torts diminishes in favor of an
increasingl prominentpublic, regulaory quality. The upshatis thatU.S. tort law
can be portrayedas a mixture of public and private elemerits and that theaies
purporting to edablish either that !all law is public law" or that private law is a
self-containd systemarefallacious.

Againstthis backgroun, acconmodating punitive damageswithin U.S.
law shouldbe easier. Actually, compensatory and punitive damagesrepresenthe
privateandpublic pole of fault-basediability from aremedial perspective In the
late 19th century, compensatgr damagestogether with the idea of objective
causdion, congituted one of the pillars of U.S. tort law. In that mode of legal
thought, the resbration of the status quo ante had to be the sole goal of tort law,
removed from any distributive or redistibutive effort. From a remedal
perspective, compensatory damages represenied the naurd arrangement  As
noted above, any ! more-thanecompensaty” awardwas seenas threateningthe
purity of tort law by contaminatingt with public, regulatoryambitions. Hence,
punitive damagescanme underattackandriskedbeingextrudedfrom tort law.

Today compersaory damagesareno longerlinked to the ideal of a self-
containedprivatelaw, nor arethey synonymouswith coredive justice Actudly,
a numberof 20th-centuy theoriesof tort law sugges more or lessplausibly that
there areother justifications for compensdory damagesthan just the settemert of
dispues between private individuds. These justifications are identified
sonetimes with deterrence/copensation®® sometimes with the needto give
victims of accicentsmoneary relief,®® someimeswith econanic efficiengy,®” and
sometimeswith socialjustice®

85 SeeWiLLiAM L. PROSSER HANDBOOK OF THE LAW OF TORTS, 10, 28 (1941);Gary

T. Schwartz, Mixed Theoriesof Tort Law: Affirming Both Deterrence and Corrective
Judice, 75 TEX. L. Rev. 1801,1828(1997). For a critique of the conpensation-deterrence
approachseeTwentieth-@nturyTort Theory supranote63,at531-37.

8  Seee.g, PATRICK S. ATIYAH, THE DAMAGES LOTTERY, 143-50(1997); Marc A.



820 Arizona Journal of International & ComparatveLaw  Vol. 32,No.3 2015

All of thesetheoies, supporéed by abundat caselaw, tendto attibute a
public, regulatory quality to private law and, consequently, to compersatory
damages. Yet, it is hardly possilte to disregard the intimate connedion between
the ideal of righting a wrong andcompensaty dameges. By restoring,asfar as
money can, the stauus quo the victim enjoyed before the wrongdoing,
conmpensatory damages illuminate the directnessof the relationship between
plaintiff and defendint® The plaintiff can hold the defendantaccountable
becauseof the harm the latter causedto the former and for which the latter is
responsibldgo theformer.

The fact that in most fault-basedtort casesthe defendantis orderedto
pay the victim conpersabry danages independently of whether policy gods are
thereby promoted® emphasizeghe !privateness” of the relationship between
plaintiff and defencant in the serse tha it makes evidentthat the outcorres of
judicial disputes canbe independenbf, or evencontraryto, the policy rationales
often atteched to tort law. For this reason,compensatorydamagescan be
condderedaspresnting a profoundly relational, private quality >*

Punitive damages, in contrast, emphasiz the public role of fault-based
torts. Becausequantitatively well albove conmpensation, they undernine the
Irelationdity" embodied by compensatory damages. Moreover, in some
jurisdictionstheydo notaccrueto thevictim butratherto somepublic fund. They
must comply with the constitutionally relevantprinciplesof reasonalenessand
proportionality, asesablished by the U.S. Suprenme Court. Furthernore,in most
statesof the Union they canbe awaded only upon sdisfaction of the clear-and-
convincing stardardof proof % andtheyareoftendealtwith in a separat@haseof
the trial.>®> Finaly and most importanty, couts and legislators conceive of
punitive damagesaspursuirg public punishnentanddeterrence.

It would be erroneous,however, to think that punitive danagesare
devoid of a private quality. Actually, in a number of jurisdictionsthey still accrue
to the plaintiff. They cannot be granted absenta compensatgrawardandtheyare

Franklin, Replacingthe Negligencelottery: Compenation and SelectiveReimburement
53 VA. L. Rev. 774 (1967). For a critique of the enterpriseliability approach,see
Twentieth-Century Tort Theory, supgra note 63, at 540-44.

87 SeeROBERT COOTER & THOMAS ULEN, LAw AND Econowmics, 253-57 (6th ed.
2012).

%  Seee.g, Anita Bernstein,Complaints, 32 McGEORGEL. Rev. 37, 51-53(2000);
MichaelL. Rustad,Torts as Public Wrongs 38 PePr. L. REV. 433(2011).

8 Seegenerally IDEA OF PRIVATE LAW, supranote66,at10-11.

% JuLeEs COLEMAN, Risks AND WRONGS, 304-5 (1992); Twenteth-Centuy Tort
Theay, supranote63,at574-75.

%L |f further deconstructechgainstthe backgroundof U.S. tort law, compensatory
damageshavepublic andprivate functions,reproduing the public/private oppositon.

®  Doug Rendeman CommonLaw Punitive Damages:Someting for Everyone?7
U. ST. THoMmAS L. J.1, 3 (2009).

% palsgrafPunitiveDamages supra note 2, at 1784.



Punitive Damages and the Public/Private Distinction 821

closely related to compensatory damages from a quantitative point of view. They
depend on the reprehensibility of the defendant’s conduct. The victim must
expressly claim punitive damages and the defendant cannot be ordered to pay for
harms caused to persons not part of the litigation. Finally, courts and juries have
absolute discretion in deciding whether to award punitive damages or not.

In sum, as currently administered in the United States, within punitive
damages law some elements can be seen as public and some as private,
reproducing again the distinction between public and private law.
Diagrammatically, punitive damages can be represented as in the chart below.

In conclusion, my ordering of U.S. tort and punitive damages law around
the public/private distinction reveals that punitive damages are not a legal
maongrum, but rather one instance, among many others, of public and private
elements coexisting in a given legal domain.

Fault-based
Liability
(Private)
Punitive Damages | Compensatory
(Public) Damages (Private)
Plaintiff's claim required
Punitive & deterrent functions Award accrues to plaintiff
Split-recovery schemes Compensatory damages required
Bifurcation/trifurcation of trials Punitive damages discretionary
Clear-and-convincing evidence "No third-party harm" rule
Constitutional requirements Reprehensibility of conduct
(Public) required
(Private)
Figure2

lll. ITALIAN TORT LAW AND PUNITIV E DAMAGES

The question of whether punitive damages are compatible with Italian
law is a vexed one, and the negative answer given to it thus far seems not to allow
for any doubt. Insistence on a rigid separation between tort and criminal law,
together with a number of untenable observations put forward by both the
Supreme Court and commentators wrongly suggest that Italian tort law is
structurally inadequate to host punitive damages.

On the one hand, the Court offers a mono-functional interpretation of tort
law as focused exclusively on corrective justice, and it consequently rejects
punitive damages. The mistake is twofold: first, the Court advances a dogmatic
separation between punishment and deterrence associated with criminal/public
law and private law. Second, from this dogmatic assumption it derives a series of
rules that in its view inform Italian tort law but that, in reality, do not correspond
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to its currentstatus. The Court!s misreading of U.S. punitve damagescompletes
thedrama.

Ontheotherhand,most Italian jurists criticize the Court!s view andposit
a multi-functional readingof tort law. According to thesejurists, tort law can
have deterrenteffects or even pursuedeterrene, but it cannotserve punitive
functions. This position, combined with a poor undersandingof U.S. punitive
damaesandan addiional setof unterable arguments bringsvirtudly all Italian
scholarsto rule out any possibility for the adoption of punitive damages How is
all of this possibke?

A. The 2007Ruling of the Italian Supreme Court

In 2007, the her of amatorcyclist who lost his life in anaccdentbecaise
the buckle of his helmet was defecive asked the Italian Supreng Court to
recognize and erforce a punitive damages award grantedby an Alabana court.
The Courtdeniedenforcemenbn the groundthat the function of Italiantort law is
compensalry, so punishmentanddeterrencenustbe aliento it.>* In soholding,
the Court seened to disapproveof how closely punitive damagesconsiderthe
defendants condwct. The Court seemedo think thatthe harmthevictim suffered,
rathe thanthe deferdants wrongful action, shouldbe the centralelermrent of the
tort law theoretica framework. Furthernore, the Court arguedthat punitive
damages ae disproportionateo the harmactually suffered by the victim andthat
they are relaed to the wrongders conduct,not to the harmdore. Finally, the
Courtstatel thatthe wrongdoe!s condue¢ andwedth are and must beirrelevant to
theideaof compasathg damayesandto Italian tort law moregeneglly.®®

Doesthe decsion of the Court accuately reflect the currert situation of
Italian tort law? Or doesthe Court mischaraterize it and alsofail to understand
punitive damagesas they are currertly administeredin the United States?To
answer these questions we need to ascertainthe adequay of the various
assefibns madeby the Italian Suprene Court in theabovementionedcasein light
of theway Italiantort law is currentlyarticulaed.

9 Cassciv., sez.lll, 19gennaio2007,n.1183(It.).

% Cass.civ., sez.lll, 19 gennaio2007,n.1183 (It.). The sameview has been
vigoroudy reaffirmed by the Italian SupremeCourtin a very recentdecision See Cass.
civ., sez. |, 8 febbraio 2012, n.1781. For a harsh critique of this holding, see Paolo
PardolesilLa Cassazine,i dannipunitivi e la natua polifunzionale della resporsabiiit”
civile: il triangolo no!, CORRIEREGIURIDICO, agosto-settembr2012,1070.
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B. The Supreme Court!s Objectionsto Punitive Damagesand Their Critiques

1. Italian Tort Law, CorrectiveJustice andthe Pulic/Private Distindion

The first objectionto punitive damagesthe Suprenme Court made is that
Italian tort law senesonly a compensatoryfunction, to the excluson of any goal
otherthancorrectivejustice. In particulr, the Court seensto have ruled out any
role for purishment and deterrence from tort law. Is it really so?

Since the 1960s, a gradud process of transformation of Italian tort law
has opened new perspedtives on the functions that tort law can pefform. The
eshblishmentof a corstitutiondly -oriented interpretaton of privatelaw, therapid
expansio of the strict liability regime, the increasein the number of legally-
protectednterestsvia tort law, theinfluence exerted by U.S. efficiency-driven ard
deterrerce-seeking approaches on lItalian jurists, and a lively debae on the
punitive functions of tort law rules have cast new light on the public/private
distinctionandhaveunderminedany moncfunctionalreadingof Italian tort law.*®
Thesenewimpulsesaccompaniedby a steg increasein the numbe of legislative
interventionsregulatingthe law of torts, have contributed to give the impression
that many tort law rules constitutethe productof policy choicesand affect the
socio-eonomiclife of individualsno lessdramattcally than albét not asvisibly
as,publiclaw measures.

The upshot is that Italian tort law is characteded by an internal
coexisenceof public andprivate elenentsthatis very similar to thatfeaturingin
U.S. tort law. By paraleling the arguments devebpedwith respectto U.S. tort
law, | showthat strict and fault-basediability represen, respectively, the public
and private pole of Italian tort law and that, in turn, they include sub-donains
similarly chaaderized by aninterral mixture of public and private elemerts.

a. Fault-BasedLiability

At first blush,the dictatesof corredive justice appearto be fully obeyed
in this areaof tort law. Courts essetially focus on the plaintiffls injury, on the
culpahility of the defendant!s conduct, and on the causallink betweenthe two.®’
The defendantis orderedto compensatehe plaintiff because of the injury the
latter sufferedas a consequece of the former!s culpabke miscondud. In this
respect fault-basedorts arecharateiized by a strong relational, private qudity.*®

% Giovami Marini, Gli anni settantadella responsabilitcivile (prima parte). Uno

studio sula relazione pubblico/privato, Riv. CRIT. DIR. PrIV.,2008,23,27-9.

% The generalprovision governingfault-basedtorts is Article 2043 of the Italian
Civil Code,which states;'any intentionalor negligentfact, which causesanunjustharmto
others obligestheauthor of thefactto compensateheloss.#

All of this is especiallytrue in relationto negligencelaw. In this area,courts
never refer to anything resenbling the Hand formula. See aupra notes 68-69 and



824 Arizona Journal of International & ComparatveLaw  Vol. 32,No.3 2015

A more in-depthinquiry of extantlaw, howe\er, shovs that the situation is more
conplex thanwhat onemay initially think andthatnotionssuchasdeterrenceind
punishmert hawe arole to play in fault-basdtorts.

Intuitively, thevery existenceof tort liability for culpalde wrongs apeas
to convey adeerrentmesagesentby thelegal systento individuds. Thisis also
true with referenceto purely compensaty damages® Every personknows that
if she wrongfully hams sameme else, she may be judicialy ordered to pay for
the harm caugd. The threat of a legal sarction may well make many peope
desistfrom their intentional miscanductor ad more prudertly in carrying on their
daily activities (e.g driving acar).

Thereis surdy adifferene bewveen the claim thattort damagescanhave
deterrenteffectsand the claim that the state hassetup tort damagesn orderto
securedeterrene. A numberof Italian legislative provisions sugport theview that
the stae pursues, at leag in sone circumstaces, deterrene through tort law.*®
At amoregenerl andabstra&t levd, the following idea further supports this view.
Even assunng that a state, when initially sdting up tort liability and tort
damages, has in mind the exclusive objective of allowing the victim to seek
redressfor the ham suffered,it is unlikely thatassoonasit becomeswareof the
deterrenpotentialties of tort law, the stae will not startrecalibratingexistingtort
liahlity provisionsor addng newones in order to deter potertial wrongdoersand
increasesocial peace. To conclude,deterrenceis a feature of negligentand
intenional torts underltalianlaw in two sengs:first, it is a comnon effectof tort
liability, even if the state does not calcuate tort damageswith the goal of
deterencein mind; secand, asthe variousprovisionsanalzedbdow demondrate,
the stak, at leag sonetimes (eecidly in relaion to intertional torts), pursues
deterrenein settingup tort liability provisons.

While the ideal of deterrenceappearsto inspire both the law of
nedigene andthat of intenional torts, the ideal of punishnentpervacksonly the
latter. In this respectjt is worth turning to a numberof examplesn extantlaw
showing tha the domesic tort system, though primarily committed to a
compensaty function, is not so reluctant to provide for !more-than-
compensatory"damages in cases of outrggeous condud, thus defying the
appaenty strict adheence to corrective justice asthe exclusive preacccuption of
Italian tort law.

In specific circumstanes relating to the exercise of parental powers
during the procadurefor obtaning a sepaation between husbad andwife, article

accompanyindext. Althoughsomeltalianjuristssuggest anefficiency-driven rationalefor
neglgent wrongs, coutts havethusfar not been sympathetic with this appoad. This does
not meanhowever thatltalian negigencelaw is devoidof anypublic quality.

% Eg. Gardnersupa note59, at 29.

100 For a discussdn of this viewpoint, seeGiulio Ponzanelli] Danni Punitivi, in LA
FUNZIONE DETERRENTE DELLA RESPONSILITE CIVILE # ALLA LUCE DELLE RIFORME
STRANIERE E DEI PRINCIPLES OF EUROPEAN TORT LAw 319, 322 (2011); Pier Giuseppe
Monaterj La Respnsbilit™ Civile, in 3 TRATTATO DI DIRITTO CIVILE, 21 (1998).
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709-terof the codeof civil procedureempaversthe judge if oneof the parents

doesnot complywith previousordersissied by the judgeherself,to: (i) admonish
the noncompliant parent; (ii) condemnhim or her to compensatedamages
inflicted on the child; (iii) condenm him or her to compensatedanagesinflicted

ontheother parent and (iv) condemrthe non-complianiparentto pay a monetary
administrative sanction. Are measuregii) and(iii) instance®f punitive damages
within Italian privatelaw? A mgority of coutts seemto answver in the affirmative.

Distinguishingarticle 709-terc.p.c.from articles 2043-2059 of the civil code, the

cornersones of tortious liability in Italy, a court tells us that the monetary
obligations imposed by provisiors (ii) and (iii) on the noncompliant parent
Iconstitutea form of punitive damages,thatis a private sanctionnot traceableto

articles 2043-D59 c.c.”®* Anothe court addsthat, for the purposs of article

709ter c.p.c., the measue of the sarction may be proportionatelyrelatednot just

to the harm suffered by the victim but also to the Inature and type of the

defendat#sconduct' %

This judicial attitudemay seemprima facie surprising, evendisorienting:
why attribute a punitive nature to provisions expressly framed in terms of
conpersabry damages? The reasors, asarguedby somne scholars, arethat (1) the
proof of ham is unrecessry to geta damages awad™*® under(ii) and(iii), and(2)
the amountof the monetarysanctionis nat related to the harm the child suffered
but ratherto the wrongful conduct'® A few scholarsrejectthis view andargue
that, at most, the discusgd provision may have a deterrentfunction, but not a
puntive one,andthatin anyevert it would be erroneouso think of article 709-ter
c.p.c. as an instanceof punitive damages>® Independentlyof whetherarticle
709-terc.p.c.representsninstanceof punitve damagesor not, it is relevant that
a majority of couts and conmertators agree on the fact that the legidative
provision underscrutiry doesnot servea merely conpersabry function, andtha
deterent andor puritiv e rationdes canbe adducedasfoundaional to it.

Anotherillustrative pieceof legislationis article 4, I. 20 Novenmber 2006
n. 281 (article 4), regarding the publicaion of telephone communicaton
interceptons. In protectingindividuals#privacy, article 4, clausel establshes
that besidescompensaty damagegrecoverake under article 4, clause4), the
victim of thewrongiul publicationcanclaim a sumof money aganstthe publisher

101 Trib. Messina5 aprile2007,Fam. E DIR., gennaio2008,60 (It.).

102 Trih, Venezia,14 maggio2009,n.9234(It.).

103 Angelo Ricdio, | Danni Puritivi non soro, dungue in cortrasto con llordine
pubbico intemo, in Cortratto e Impresa, 4-5, 854, 867 (2009); Angela D#Angelo, Il
risarcimentodel danno comesanzion@ Alcure riflessioni sul nuovo art. 709-ter c.p.c,
FAMILIA , novembre-dicembr2006,1048.

104" ElenaLa Rosa,ll nuovo apparato rimediale introdotto dalllart. 709-ter c.p.c.: i
dami punitivi approdanoin famiglia?, Fam. E DIR., gennaioc2008,64, 72.

See.e.g, Frarceswm D. Busneli, La FunzioneDeterrentee le NuoveSfidedella
Reponsahilit™ Civile, in FUNZIONE DETERRENTE DELLA RESPONSAILITE CIVILE $ ALLA
LUCEDELLE RIFORME STRANIEREE DEI PRINCIPLES OF EUROPEAN TORT LAW, 37 (2011).
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that varies accordingto the meansof pubication tha hawe been used (radio,
television etc) andto the extenson of the catthhment area.

Article 4, clause 1 doesnot establishcompensatiorfor a loss possibly
suffered by the victim; rather it sanctons a conduct, irrespectie of its
corseqiercesfor thevictim!s sphere. This provisionrunspatentlycontraryto the
(notso?)firm princdiple the Italian Supeme Court assertedaccordingto which, in
tort law, only aloss resuting from the defendart!s condud, the latter beingtotaly
irrelevant,enablesa monetaryaward'®® For this reasononemay well arguethat
article 4, clause 1 doesnot pursueany compeisatoy goal. Rathe, it servesa
punitivefunctionandtherebya deterrengoal.

It hasbeensuggeted, in partial disageementwith this view, that article
4, clausel is surey asandion, but notaform of punishmat.**” Accordingto this
view, the remaly underdiscusson is "repaatory,! but neithercompensaty nor
punitive. True,sucharemedyis surelynot compensatory giventhatthe sancton
estadlished by clause 1 is unrelatal to the loss sufered by the victim. But why
excluce that the remedy at issue is punitive? Because,it is argued,clausel
repreens aninstancein which the legislatordid not wantto punish anyore, but
rather to fix in advane the monetay value of a good the legal systemis
committedto protect.

Now, there seems to be a non sequitur in suchreasonig. How does
fixing the ecanomic value of a good in advancelogically excludethe punitive
natureof a remedyconsistirg in payingthatvaluewhenthe goodis harmedt is
corred tha such an ex ante monetary determinaton does not necessarilyimply
punishment. But the reverse is alsotrue, i.e. the moretay pre-determination does
not exdude the puntive nature of the sarction. After all, establising a monetary
valuein advane for a certan goodis a legal techniquewidely usedin criminal
law, andno onewould arguethatcriminal finesarenot punitive. In discusingthe
nature of the remedy provided for by article 4, clause 1, a dedsive factor is
repreened by the very large amount of money the defendart may be obligedto
pay (! 10.000# 1.000000. This elemert, cowled with the fact that the remedy is
not directly relatedto the harminflicted on the victim, may well leadoneto think
that the sancton is punitive andthatit is meantto discourag the defendaniand
otherpublishes from takingthe samecourseof conductin thefuture.

A clearly punitive provision is representedby article 18, clause2 of the
Italian Workers! Statute. This provision,estllished in 1970, provides that when
an employer unjustly fires her employee, the former will be judicially orderedto
"re-hire$ the latterandto pay the employeea sumequalingat leastthe salarydue
for five monts of work, independet of any econamic loss the employeesuffered
asaconsequencef the dismissal. The minimummeasire of damageswardedn
swch an instarce renders the naure of this provision indisputalty punitve and

108 Cass.sez.lll, 4 giugno2007,n.12929(It.).
107 ponzanki, supa note 100, at 327.
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deterrence-sééng, asvirtually all Italian commertators acknowledege 1°® It seems
inevitable to corsider that the punitive remedy grantedto the Italian worker who
isillegitimately fired is a clea instanceof punitive damages.

Finaly, article 96, clause 3, of the Italian code of civil procedure
edablishes that a judge can condenm the losing party to pay the winning party an
equitably determinedsumif the former adoged a highly reprehersible (typically
intentiond or grossly negligent) civil procedural conduct There are various
judicial ard doctrinal thearies regarding the natureof the sanctiona judge may
impose on the basis of this provision. Paticulardy intereding, in view of the 2007
Italian Suprene Court deckion, is a decisionissuedby a lower courtin 2011%°
that condemnedhe losing party to pay not just the other party!slegal expenses
but also anadditiond sum equalingthe litigation costs,on the groundsthatarticle
96, clause3, constitues an instanceof punitive danages® The lower court so
concludedby assering that (i) this legislative provision requresonly the proof of
bad faith or gross nedigerce, and not of the existence of an acual ham to the
other party, and that (i) there are no constitutonal provisions prohibiting the
legislator from providing for such damages. Other courts tend to focus more on
deterrence than on purishmert in articulating the reasonsehindarticle 96, clause
3,'** assomecommentatorslo aswell.**? Regardles®f whetherit is appropriate
to qudify the provision unde scruiny asaninstane of punitive damages, what is
undispuableis that accordingto the majority of courtsand commentatorsrticle
96, clause 3, pursuespunitive and/or deterrentgoals ™

What emergesfrom the foregoing analysisis that evenif no one can
doubt that corredive justice is a goal of Italian tort law, this domainof the Italian
system can pursue other functions when deened necessary In contrast,the
SupremeCourt depictsltalian tort law asconernel only with compensaion. It

108 See CESARESALVI, LA RESPONSBILITE CIVILE 265 (2005).

109 Tribunale di Piacenza,15 novembre 2011, NUOVA GIURISPRUDENZA CIVILE
COMMENTATA, gennaia2012,269,with casenoteby LauraFrata,L!art. 96, comma3j, cod.
proc. Civ. tra "danni punitivi# e deterrenza271-278.

Riccio, supranote 103, at 879 (agreeingthat the losing party paysnot only the
other paty!s legal fees but an additiond sum equaling the litigation costs). Similar
condusions are reached by Trib. Milano, 4 marzo 2011, FOROITALIANO, 2011,1, 2184(It.);
Trib. Rovigo, 7 dicembre 2010, IL CiviLiISTA, 2010, 10 (It.); Trib. Pordenone18 marzo
2011,(It.), http://www.ilcaso.itgiurisprudenza/ahivio/3574php Trib. Varese,sez.Luino,
23 gennaio 2010, FOROITALIANO, 2010,7-8, 1, 2229(1t.).

11 Trib. Varese 16 dicembre2011(It.).

112 ponzanBi, supra note 100, at 329, (arguing that the provision here discissel
focuseson the wrongder!s conduct and clearly hasa deterert function, whereasit does
not care about any possble harm suffered by the victim). Contra, RosannaBreda,Art. 96
terzo comma cod. proc. civ.: prove di quadmatura, NUOVA GIURISPRUDENZA CIVILE
COMMENTATA, gennaio2011,439,442.

113 See,e.g, Franceso D. Busnell and Elena D!AlessandrpL!enigmmatico ultimo
comna dell'art. 96 c.p.c.. respnsailit™ aggravatao "condanna punitiva#? DANNO E
RESP, giugno2012,585.
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ignoresthe widely shareddeathattort law, or atleag the law of intentiond torts,

purstesandproducesdeterrenteffects andit does not take into accaunt a nunmber

of instances in which this specific areaof tort law servespunitive and deterrent
functons.  This judicial apprach, suppoted by some schohrs as well, is

descriptiely inaccurateandoughtto berejected

b. Strict Liability

Turning briefly to the realmof strict torts, the situation in Italy is similar
in some respectdo thatobservablen the United Staes,anddifferentin othes.

Regading product liability, the two systens have much in common.
Under ltalian law, the manufacturer can escapeliability if she provesthat the
product wasnot defective when it ertered the market,'*® the userwasawareof the
products defectivenes and of its conseqent dangerognessand yet exposed
herselfto it,"*° or thelevel of scientific developnentof thetime did notenale the
produd to be recognized as defective’ Moreover,if the useris in some way
culpable,a comparativefault regime applies**®

Given all thesesimilarities, one might expectto find in the Italian case
law languagecomparableto that of U.S. judges Such an obsaver would be
sorely disapminted. Italian courtsfocus on doctrinesand rarely refer to policy
gods suchas those U.S. couts invoke They do nothing more than ascertain
whether the plaintiff meets the burdenof proof (damage, defectivenesscausal
link) and,if so,whetherthe defendanputs forward a convincing defense In this
reged, therelational, private dimenson of product liahlity law is quite evident.

But Italian productliability law implementstwo EuropearDirectives®®
that overtly refer to policy goalssuchasthe protectionof consumes! health,the
promotion of scientific and technologtal developnent, free competition within
the European market, and the fair apportionment of risk among manufadurers and

114 See,e.g, Carlo Castromvo, Del non risarcibile aguiliano: damo meramerte
patrimoniale, c.d. perdita di charce, danni punitivi, danno c.d. esisteniale, EUR. DIR.
Priv., febbraio2008,315; Pasquald-ava,Funzionesanzionatoriadelllillecito civile? Una
decisionecostituzionalment®rientata sul principio compensdivo confermail contasto
tra dann punitivi e ordine pubHlico, CORRIEREGIURIDICO, gennaia2009,525.

Compare Codice dd Consumo art. 118-b (Consumers! Code), with
RESTATEMENT (SECOND) OF TORTS@ 402A (1979).

118 Compare Codice del Consumo art. 122, c.2, with the U.S. doctrine of
"assunption of risk.# RESTATEMENT (SECOND) OF TORTS8402A,cmt.n (1979).

17 CompareCodicedel Consumoart. 118-e,with the U.S. doctrine of "state of the
artdefense# RESTATEMENT (SECOND) OF TORTS ©402A,cmt. n.

18  Compare Codice del Consumoart. 122, c.1, with RESTATEMENT (THIRD) OF
ToORTSE17(1998).

1% Directive 85/374 art. 95, 0. J. (L. 21029) 1 (EEC); Diredive 199/34, art 95,
0.J.(L. 141R0) 1 (EC).
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consuners. Here the public, regulatoryquality of European,and henceltalian,
produd liability law emergeswith force.

As regardsrespondeat suwperior, endirined in article 2049 of the civil
codke, Italian law is saomewhat similar to U.S. law. A requisiteof suchvicarious
liability is thatthe servant!smiscondut constituted a culpalde tort, with theresult
thatthe masteris liable only if herenmployeeacedintentionally or nedigenty and
if the victim can prove the enployeds culpahility.**® This rule seens to reveala
private, relational qudity of respondeat superior becaiseit grourds the maser!s
liability on her responsiblity for the empbyeek miscondut. Similarly, some
commentator$® justify respondeatsuperiorby relying on the "W einribian#idea
that thetort is conmitted by the enployer-throughthe-enployee???

At the same time, the Italian Suprene Court has made clear that the
masteris liable for the torts of her servans evenif shedemonstates the lack of
anyculpability on herpart.'?® Thatis, vicariousliability is quitestrictbecausé is
unrelatedto the conductof the employer. The strictnesf respondeat superior is
further confirmed by the rule that even if the employee/totfear is not
idertifiale, the masteris liable * As to the policy rationales behird repordeat
superior, same judicial decisionsassigna regulatoy quality to this tort doctrine
by holding that article 2049 codifies the idea of "busness risk# and grounds
liability not on culpability but on the objecive, business intered of the
enployer.*®® Juriststoo haveput forwardrationdizing theoiesthatemphaizethe
public quality of respondeat superior: somerefer to the appationment of risks
amongemployersand victims;**® someto the efficiency-basedargunent that the
empbyer mustinternalize the costsof accdens whenthese acddents are dueto
herinability to make herservantsactwith duecare®’

Finaly, as regads liability for abnormally dangerousactivities, the
govening rule is enshrned in article 2050 of the civil code which doesnot
differentiate between abnornally and inherently dangerousactivities. Under
article 2050,shewho carrieson a dangerousdivity is subjed to liakility for any
resuting injury, unles she provesthat she adoptedall appropiate measuredo
avoidthe harm By allowing the actorto es@peliability , article 2050 givesbirth
to aliahlity rule that is neither truly strict nor truly fault-basd. In recenttimes,

120 geege.g, Cas. civ., sez I, 24 maggio 2006,n.12362, Mass.Giur. it., 2006(It.);
Cass.civ., sez lll, 4 marzo 2005,n.4742,Mass.Giur. it., 2005(It.); Cass.civ., sez.un.,6
giugno 1985, n.3025 Mass. Giur. It., 1986 (It.).

RENATO SCOGNAMIGLIO, RESPON®BILITE CIVILE E DANNO 173(2010).

122 gypranotes77-79andaccompanyig text.

123 Cass.civ., sez.lll, 10 marzo2000, n. 5957 (It.); Cass.civ., sez.lll, 20 giugno
2001,n. 8381(lt.).

124 Seeg.g, Cassciv., 10febbraio1999,n.1135(t.).

125 gSee,e.g, Cass civ., 27 marzo 1987, n.2994, in Rep. Foro it., 1987, voce
Trasporto (contratto di), n. 9 (It.); Cass, 26 giugno 1998,n.634L (It.).

See, e.g, PETRO TRIMARCHI, RISCHIO E RESPONSABILITE OGGETTIVA 57-80
(1961),

127 PiER GIUSEPRE MONATERI, MANUALE DELLA RESPONSABILITE CIVILE 334(2001).
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however courtshaveinterpretedhis provision asestablifiing aninstanceof truly
strictliability, indepenéntof any culpability on the patt of theacr. Courtshave
reachedhis resultby imposirg on the defendnta particulaty onerow burdenof
proof, corsiding in giving evidenceof a fact that breals the causl link between
the dangerous activity andthe plaintff!s injury.**®> Hence althoughthe letter of
thenormrelies on a notion of culpability that entailsa relationalquality of thetort
at hand, the interpretation provided by courts attributesto it a clearly regulatory
flavor, based on the palicy goal of preverting accidents *2°

In sum, asthe foregoinganalysisshows, asating that tort law is only
about compersaing victims of wrongs is empirically mistaken In fault-based
torts, notions of deterrence and punishment have animportantrole to play. In the
redm of strict torts, policy gods suchasthe improvemert of freecompettion, the
prevertion of accidents, the protection of consumers! health, the promotion of
scientfic and techrological dewelopment, and the fair apportionmet of risk
amag firms andindividuals, arequite certral. DiagrammaticallyJtalian tort law
canberepresenedin "neging#mode asshownin Figure 3

Similar to whatwe haveobserve for the United States, eachof the five
areasof liability represenied at the lowestlevel of the diagramis characterizedby
an internal coexstene of public and private elenments,allowing for the "nested#
pubic/private distinction to continue further down Moreover,as one proceeds
from the right to the left end of the diagam, torts lose a progressivelygreater
portion of their private qudity in favor of a more public, regulatoryposture. In
sum, public and private coexist throughout tort law and permede each of its sub-
domainsin differentproportions.

Tort law

[
[ |

Strictliability Fault-basediability
(Public) (Private)
[ I |
Abnormallydangerous . . e . "
A Respondeatuperior Strict productliability Intentionaltorts Tort of negligence
activities i - : h
N (Public/Private) (Private) (Public) (Private)
(Public)
Figure3

128 canilla Fin, Responsabilitper eserciziodi attivit™ pericolose:provaliberatoria
e corcorso di colpa del dameggiato, LA RESPON®BILITE CIVILE, marzo2012,216, 218.
See Cass,. 4 maggio 2004 n.8457 (It.); Cass.civ., 10 marzo2006,n.5254(lt.).
See,e.g, Arianna Fusarg Attivit™ pericolose e dintorni. Nuove applicaziani
delllart. 2050c.c., RivisTA DI DIRITTO CIVILE, giugno2013,1337,1339.
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2. Are U.S. Punitive DamagesDisproporionat to the Loss Suffera by
theVictim?

The second assation made by the Italian Supreng Court in opposing
punitive damages was that they are !characterized by an unjusifiable
disproportion between the damages awardedand the harm adually suffered by the
plaintiff.”  With referenceto the early application of puntive damages this
contention might havebeentrue, but today it haslittle force becauseof the U.S.
Suprene Court# !constitutionalizatia” of punitivedamages.

In Pacific Mutual Life InsuranceCo. v. Haslip,"*° the Courtmadea series
of importantpoints First, it acknavledgedthatcourtsandjuries havea degreeof
discretion in deermining the ampurt of puntive damages awards, though
admonishingthem that such discretion had to conply with the principle of
reasonablenesd’ Second the Court sowedthe seedsfor its future decsions
involving the substative side of the Due Pracess Clawse of the Fouteenth
Amerdment. By holding that procedual fairnes had been guaranteed beaus
the punitive damagesaward was 'not grossy out of proportionto the severityof
the offense and hgd] some understardable relationship to compensaory
damages? the Court, although not overtly speakingin terms of substative
fairness,usedlanguagehatseemedo open the doorto substantiveeonsiderabns
relating to whatcongituteda quantitatively ! just” punitive award.

Two years later, in TXO Production Corp. v. Alliance Resoures
Corp. ™2 the Court issueda decisionthat explicitly addressedhe issueof the
Igrosdy excessseness of a punitive damages award. The Court held that, asa
generalprinciple, grossly excessiveawauds violated the Due Process component
of the Fourteerth Amendmert.*** Then,in the well-known caseof BMW of North
Ameica Inc. v. Gore'® the Court set three guideposs for courtsto apply in
decidng whethe or not the amount of the award detemined by juries is
excessive(1) the degreeof repreheniility of the defendartsconduct;(2) the
disparity betweenthe harmsuffered and punitive damages; and (3) the difference
between punitive damages and the civil and criminal penaltiesimposed in
comparable cases »*°

The first occasionthe Supreng Court hadto apply this three-prog test
camesoonafter,in Sate Farm Mutual AutomobilelnsuranceCo. v. Campbelf**’
The Court declined!to imposea bright-lineratio which a punitive damagesaward
camot exceed but held that Ifew awardsexceetihg a sinde digit ratio between

130 499U.5.1(1991).
13114, at20.

132 9. at22.

133 509U.5.443(1993).
134 1d. at458

135 517U.5.559(1996).
136 14, at574-75.

137 538U.5.408(2003).
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punitive and conpensatory damages,to a significant degree will satisfy due
process! **® Consistentlywith its fl exible approach, the Court added that "because
there are no rigid benchmarks that a punitive damages award may not surpass,
ratiosgreaterthanthosewe haveprevioudy upheld may comport with dueprocess
where #a patticularly egregious act has resultedin only a small amount of

eoonomic damages$; by the same token, "[w]hen compensaory damages are

substantial, thena lesserratio, pethaps only equa to compersaory damages, can

reachthe outermoslimit of thedueproces guaantee.}*

What is to be learnedfrom all these casesne might reasonablyargue
that because the Court was mindful that punitive damages are criminal-like
sandions and sene the legitimae stae interest of punishing the wrongdoe and
deteriing her and other potental wrongdoersfrom committing the same harnful
wrong, it felt the needto establisha setof corstraints to be apgdied to purnitive
damages on bath procedural and subgantive levels. In other words, while denying
that criminal procedural saleguards shaild be appliedto punitive damages,the
peculiar criminal-like nature of this civil law remedycounseledhe establishment
of condraints aimed at awoiding distorting effects potentially resulting from the
great measure of discretion afforded to adjudicators:*°

Thus, the Italian Suprene Court$sremark that punitive damages are
totally out of proportion with the harm actuwally sufferad by the victim doesnot
reflect how punitive damagesare administered in the United States. As noted
above, according to the U.S. Supreme Court$sjurisprudencean award of punitive
damagesmust comply with the principlesof reasonalenessandpropotionality.

Moreover,evenif onefinds thatthe metric usedtodayby U.S. courtsin
determining punitive dameges is stll irreconcilable with the principles of
propotionality andreasonakenessas undersood by the Italian legal community,
this doesnot counsé aganstthe adopton of punitve damages in Italy. The U.S.
metric doesnot constitutean element that must be imported. Italy may benefit
from the U.S. expefence andadaptpunitive damagesto the metric ordinarily used
by the Italian legd systemin squaring afflictive measureswith the principlesof
ressondlenessandproportionality.

3. The Rdationship Among ConductHarm, andPunitive Damages

Two other relevant, intertwined points made by the Italian Suprene
Cout in 2007 are: first, punitive damagesare not relatedto the harm done for
they merely look at the wrongdoer$s condud; secondthe wrongdoe$s condud is
irrelevantto Italian tort law. It is cettainly true that punitive damagesfocusmore

138 |d. at425
139 Id

140 SeeBMW of N. Am. Inc. v. Gore,517U.S. 559 (1996); St. Fam Mut. Auto. Ins.
Co.v. Campbell 538U.S.408(2003).
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on the wrongdoer!sconductthan on the harm sufered by the victim. This is
inherent in the nature of puntive damages which are meant to pursue the
punishment of egegiousconduct asoneof their fundamerdl goals However,as
alreadyseenwith the U.S. Supeme Cout!s dedsion in Camplell, there mug
ordinarily be a closerelationshp betveen the amount of the punitive award and
the ham sufferal by thevictim.*** Moreover,it is incorrectfrom anothempoint of
view to saythatpunitive danmagesarenot concernedvith the harminflicted on the
victim, for without suchharm neithercompensatorynor (conseqgently) punitive
damagesanbe awarded. As a result, the Italian SupremeCourt!sassertiorthat
"punitive damages are not related to the harm# is accuate only with these
importantqudifications.

More fundarrentall, it is difficult to understandvhy the link between
puritive damages and the wrongdoer!sconductwould renderpunitive damages
unaceptable in Italian tort law. As the Court states the only possble reason for
this condusion is the irrelevance of the wrongdoers conduct in Italian tort law.
Unluckily for the Cout there are as anply shovn above, several legislative
provisions and judicial dedsions suggeting unequivaally that Italian tort law
caresnot just aboutthe harm sufferedby the injured party, but also aboutthe
wrongdoe!s cordud.

In gererd tems, there are two ways tha the wrongdoer!sconductis
relevant to domestic tort law. First, therearesituationsin which damagesanbe
awadedonly if the wrongdoer!s conduct is intertional. By way of example we
may think of all the conduct sanctioned by the legislative provisions assessd in
subsection (B)(1)(a) aswell asof calumny, defamationjinducemenbf breachof
contract,and diverdon of employees In thee and similar cases the kind of
conductthewrongdoeradoptss relevantto the very exisenceof atort.

Seond, and more importantly for present purposes, the wrongdoer's
reprehengble condud has a denondrable impact on the determination of the
amount of compersaory damages, particularly whenthe wrongding offendsthe
persoml, emotional,and non-ecolmic sphee o the victim. This is something
courtsneverstateovertly, but on which many commentatrs agree'*? By way of
examplejn acaseregardinga fatherwho violated his obli gations towards his son,
anappellatecourtcondemnedhim to pay! 2.582.284,03*° Eventhoughthe court
tried to justify the sumin purely compensatoryterms(andon the groundthatthe
father was affluent), the very large amount of the award indicatesthe courts
willingness to punish the wrongdoer because of the particulary high

141 st. Farm Mut. Auto. Ins. Co, 538 U.S. 408, at 425 ("[Tlhe measureof
punishmentmust be] both reasonableand proportionateto the amountof harm to the
plaintiff andto thegeneraldamagesecovered.#)

142 gee,e.g, PaoLO GALLO, PENE PRIVATE E RESPONSABILITE CIVILE 61 (1996);
PAOLO CENDON, IL DOLO NELLA RESPONSABILITE EXTRACONTRATTUALE 21 (1974).

143 Corte d!Appello di Bologna, 10 febbraio 2004, Fam. E DIR, maggio 2006, 511
(It.).
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reprehensibitly of his conduct:** Drawing on the anaysis conduded here andin
subsedbn (B)(1)(a), it is plausble to conclude,contraryto the Italian Supreme
Courtls view, that the wrongdoels conductis anything but irrelevant to Italian
tort law, atleastwhenit comesto non-ecolmmiclosses

4. 1s the Wrongdoer!aNealth Irrelevantto ltalian Tort Law?

Before assessingthe Italian Suprene Court!s assertion that the
wrongdoer!swealthis irrelevantto Italian tort law, it is necesary to ascertairthe
extentto which the wrongdoer!swealthis a factor in awading puritive damages
in the United States. This issueis debatedamonglaw and economicsscholars.
Some economistsassertthat the wrongdoe!s wealth should be consideed in
quartifying the punitive awad in orde to ensire the optmal levd of detarence
when "either the victim!ls loss or the defendarls gain from wrongdoing is
undbsavable and corelaed with the defendant!s wedth.#*° Others,in contrast,
argue that this is not the case and that wealth should never be a factor when the
wrongdoer is a corporation, whereas it could be relevant, but only in limited
circumstancesvhenthewrongderis anindividual 146

Forits part,howeve, theU.S. Suprene Cout hastakena clearstanceon
theisste d the degreeto which wealthshoutl be relevantin the determinatiorof
puntive damages In Haslip the Court mentioneda numberof factorsthat the
Alabana Suprene Court elaboratedto assessthe reasonablenessf punitive
awards,ncludingthefinancial positionof the defendant andcorcludedtha these
factorsimpose "a sufiiciently definite and meaningfulconstrant on the disaetion
of . . . fact-findersin awarding punitive damages.#*’ In TXO, the Court stated
that the punitive damagesaward was very large but that many factors,including
"the petitioner!swealth,#convincedthe Court to concludethat suchaward was
not "grossy excessive.#*® In sum, the U.S. SupremeCourt holds that the
defendants weath may be a factor to consder in detemining the amouwnt of a
puritive damagesaward However, its relevancemust be propety cabnedin the
sense that the defendart!s wealh canna legitimize a punitve award not
comporting with the constitutiomal limitations of reasonaleness and
propotionality the Courtitself imposed.

With respectto the situationin Italy, contrary to the Supreme Courtls
view expresad in 2007, courts frequently refer to the wrongdoer!s wealth in
determining the amaunt of danmages, espeially in the family law context. For

144" Giovami Faccj Llillecito endofamiliaretra dannoin re ipsa e risarcimenti
ultramilionari, FAM. E DIR., maggio2006,515,519.

145 Keith N. Hylton, A Theoryof Wealth and Punitive Damages 17 WIDENER L. J.
927, 930 (2008).

146 polinsky& Shavel, supranote28,at910-14.

147 499U.S.1,22(1991).

148 509U.S.443,462(1993).
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instance,in the caseof the non-comfiiant father:*° the court grantedvery high
damagespvertly stating that the wrongder!s wealth was amongthe essential
elemeantsto be consdered in detemining the amountof the compesatoryaward
Somecommaentatas evenarguethat by astuely "using# the wealthfactor, courts
canouflage punitive awards by giving them the form of compensatory
damages®® Whethertrue or not, what is importantto note here is that wealth is
surdy relevant, at least in the family law context, thus qualifying asnot alien to
Italian tort law. In corclusion, the wealth-basedobjectionto punitive damages
doesnot seemto be particdarly poweful in light of the fact that (i) wealth to
same degreeis alreadyrelevantwithin Italian tort law; (ii) the U.S. Suprene
Court holds that the deferdantls wealh may be a factor in quantifying punitive
damages;and(iii) amongU.S.acaderits theissueof therelationslip betweerthe
wrongdoer!svealthandpunitive danagess unsettled.

5. Is a Windfall Benefitting the Plaintiff in Punitive Damages Cases
Consistentwith Italian Tort Law?

Correctivejustice dominatesthe interpretaions of tort law Italian courts
provide. The victim of the wrongdoing can obtain a sumequivalent to the losses
sufered from the wrongdoer, and nothing more. If one embraces corredive
justice as the theaetical framework for dedding what is nomatively desrable
andwhat is not, thenjustifying the windfall to the plaintiff in puntive damages
caesis hadly possible.**

However legislative provisions confirm that the Italian legislaor
sonetimes entitlesthe victim to claim more thanconpensatorydanages'>* They
cast doubt on the capacity of the corrective justice framework to provide a
descriptivelyaccurateand thoroughaccountof Italian tort law and challengethe
abolute rejedion of the idea of allowing the victim to get more than purely
compensabry damayes.

A windfall, usually in the form of more than compensatory (not
necessarilypunitive) damages benefittingthe plaintiff in atort law ca® is alread/
a possitke occurrencein Italy. In light of this finding, it is not clear why a
windfall specificaly deriving from a punitive damagesaward, ratherthanfrom a
merely more than conpensatory award, would constitue an inadmnissible
abnornality in the domesticsystem If thereis sone reasoncounselilg against

149 Corted!Appello di Bologna, 10 febbraio2004, Fam. E DIR., maggio2006,511,
514(It.).

150 Angela d!Angelo, Llart. 709 ter cpc. tra risacimento e sanzone un
"surrogato# giudiziale della solidariet™ familiare?, DANNO E RESP, dicembre2008,1199.

151 seeCagronovo, sipra note 114, at 339. For aninteresting atempt to justify the
discussed windfall of punitive damagesassocietaldamages seeSharkey supranotell, at
39091

152 Seesipra Pat |11, Subsedion (B)(1)(a).
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the adoption of a punitive remedy, it might at most be identified with the punitive
character of the windfall award, not with the windfall in and of itself.

6. Concluding Remarks on the Italian Supreme Court’s Decision

The foregoing analysis shows the mistakes the Italian Supreme Court
committed in 2007. Besides exhibiting a poor understanding of punitive damages,
the Court is blindly devoted to corrective justice and repudiates any non-
compensatory significance that Italian tort law may have. It explicitly excludes
any punitive function from that area of law. By offering a mono-functional
reading of tort law, the Court demonstrates or pretends to ignore not only positive
law, but also relevant developments occurring in the past five decades.

In the 1960s and 1970s, Italian legal culture underwent a process of
transformation that profoundly affected ways of thinking about the law and about
tort law more specifically. Leading scholars have paved the way toward an
approach that attributes a plurality of functions to tort law, from preventing torts
to allocating their social costs to compensating their victims.'>

The Supreme Court’s rigidity in defining the boundaries of tort law may
well prevent this area of law from addressing unresolved issues that could be
given appropriate answers by a more flexible approach. In the 2007 decision, the
Court did not provide any explanation for its assertions. It declared some general
principles and rules as if they were immutable features of tort law. Because of the
lack of an elaborated analysis by the Court, it is not easy to fully understand the
reasons for its decision. Perhaps the Court is truly committed to keeping the
public/private dichotomy as firm as possible, not realizing that this distinction is
fluid and that it has been under considerable pressure for many decades. Or
perhaps the Court is waiting for other, even more overtly punishment- and
deterrence-seeking legislative interventions before recognizing that Italian tort law
also pursues punitive and deterrent functions. What is certain is that ruling out the
adoption of punitive damages on the ground that this remedy would undermine the
alleged purity of Italian tort law constitutes a disservice to the Italian legal
community for two reasons. Practically, it deprives Italian tort law of a useful
legal tool that may cure remedial deficiencies and other problems affecting the
Italian legal system. Theoretically, it conveys a false, mono-dimensional account
of Italian tort law.

Introduced to address willful, wanton or reckless misconducts, punitive
damages would represent the public pole of fault-based liability by emphasizing
its punishment- and deterrence-seeking functions. The private pole would instead

153 See e.g, Rodolfo Sacco, Llingiustizia di cui alllart. 2043 cod. civ., in Foro

Padano, I, 1420 (vol. 15, 1960); Pietro Trimarchi, suga note 126; FRANCESCO D.
BUSNELLI, LA LESIONE DEL CREDITO (1964); STEFANO RODOTA, IL PROBLEMA DELLA
RESPONSABILITA CIVILE (1964).
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be representedby compensatorydamagesthat, as already seen, are mainly
devoted to correcive justice. After the adgtion of puntive damages, Italian
fault-basdl liability could berepresentedin the Inesting” modeasfollows:

Tort Law

Strict Liahility Fault-basedLiaklity
(Public) (Private)

PunitiveDamages Compersaory Damages
(Public) (Private)

Figure4

C. Academic Objectionsto Punitive Damagesand Their Critiques

In discussingU.S. punitve damages and their compatibility with the
Italian legal system, Italian jurists proffer various objectionsto the adoptionof
punitive damages. Some of thesecommentatorsfully endorsethe indefensible
2007 Supreme Court#s decision by referring to the necessty of presewing the
distinction between public and private law.™®* On this accaint, the idea of
introducing a punitive flavor into tort law is unacceptableand deterrenceis
admissble only if it operdaeswithout undemining theteretsof coredive justice.

OtherscholarssuchasGiulio Ponzanellicriticize the Court#sfindings for
its failure to grasp the radical charges affecting Italian tort law in the past
decades->® Nonethelesstheyrule out any possbility for the adgotion of puritive
damagesin ltaly. In particular,Ponzaelli points to four institutional obgdacles
that allegedy make evidentthe uniquenessf U.S. punitve danages and prevent
Italy from adoptingthis foreign juridical creation™>® Firstly, wherea the Italian
semraton between tort law and criminal law has deternined important
differencesin ther repedive ajudicatoryprocedues,U.S. tort law still retains a
Istrong criminal charactef’ and the safegueds guararteed in crimind trials are
not appliedto punitive damages **’ This fact, accordingto Ponzanelli,argues
againstthe introductionof punitive damagesin Italy. Secondly, he mantainsthat
the U.S. jury andits role in the domesticjustice system congitute an institutiona
obstacleto the recepton of punitive damages His reasonis that the U.S. jury

154 geeCagronovo, supra note 114, at329; Fava, supra note114, at 526,529.

155 ponzani, supra note 100,at 32122. Italian commentatorfiavebeenlooking
quite intensely at deterrerce as a desirable objective rather than as a merely incidental
effectof tort law. Id. at319.

156 |d. at321-22; Busrelli, supranote105,at 43 (following Ponzan#i) .

157 ponzanii, supra note 100, at321
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usually awardsvery high damagedo the plaintiffs, well beyondwhat would be
neesary to successully peform compersatory and even punitive functons**®

Thirdly, punitive damagesshouldbe readin light of the differentrulesgoverning

legal expenses.In the United States gachparty paysher own attorneyswhereas
Italy adopts, atlead in principle, the !lose pays system" whereby the lose pays

the attorneys#fees of the winning party aswell asher own. Thus, U.S. judges

conscously award (punitive) danages coveing attaneys# eesto ensurethatthe
plaintiff is truly madewhole. The unstded conclusionof suchreasonings that
U.S. punitive damages canna be explaned without referring to the !A merican

rule,” which, absentin Italy, contribues to rendering the reception of punitive

damages unrealizade. Fourthly, the law and economics school of thought has not

developed, so the Italian context lacks a powerful voice advocating for puritive

damages. Thiswould explainwhy Italy hasnot adoptedounitive damages.

1. Criminal Safequads andPunitiveDamages

Accordingto thefirst objectionraisedby Ponzanelliagainstthe adoption
of punitive damagesin lItaly, the absenceof a rigid se@raton betweenU.S. tort
and criminal law makesit acceptald for the U.S. systemto adninister punitive
damageswithout the kind of safeguaids that chamcterize criminal proceedngs.
For instance the Fifth Amendnent doublejeopardy guarartee does not apply to
U.S. punitive danmages. Moreover,in a good number of staes the standrd of
proof applied with referenceto punitive damagesis siill the traditional !more
probabde than not" test, despie the unquesbnally retributive natue of punitive
damages.By contrast,the clear separatiorbetweenltalian tort and criminal law
would make it unfeasibleto adoptpunitive damagesin domestictort law, for it
would beunacceptable to punisha defendantwithout dueprocealural protections.

In generalerms, the !criminal procedural sdeguards' objectioncertainly
hasforce,asdemonstratetdy the fact that both U.S. and Italian scholarsareaware
of it.”®® However, this concernshould not bar the introduction of punitive
damagesinto Italy. It rather suggets that if punitive danagesare adopted,
heightenal safgguards shoud be apdied. Forinstancewith referenceo theU.S.
system,Owensuggetedtheadoptionof a!mid-level burdenof proof, suchasthat
of $cka andcorvincing eviderce#"in orderto guaranteea sufficient degreeof
proceduralfairnessto the defendant®® States have begunto adopt such a

158 ponzanti, supra note 100, at 321 (adding that the American jury doesnat have
to give reasonsfor its deternminations and that it is conmitted, by awarding substatial
damag@s,to offseta poorsocialsecuriy system).

159 seeDavid G. Owen, A Punitive Damages Overview: Functions,Problemsand
Rebrm, 39 VILL. L. ReEv. 363,382-83(1994);Gallo, supranote142,at 186-211.

180 Owen,supranote 159, at 383 (expldning thatin boththe United Staesand taly
Ibeyond all rea®nable doubt' applesto criminal cass whereas!more probale thannot”
appliesto civil casek
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standad andtodayit is usedin half of them™®* Thistrendmay proveto be useful
to the Italian legd engineer ertrused with the task of introducirg punitive
damagesn the domesticlegal system By introducinga somewhatigher, mid-
level burdenof proof benefittingthe defendantjtaly may easilyresolveoneof the
most discussd problanssurroundng punitive damages.

To be sure,the traditiond ! more probablethan not' standardinvariably
applies to civil procealings involving the legislative provisions performing
puritive functions’®® This may prima facie suggestthat so long as a sanction,
indepene@ntly of its nature,is imposedin civil proceedirgs the Italian sygem
would not investigatethe advisability of requring heightened standardof proof.
However, shouldthe Italian systemadoptpunitive danagesasa generalremedy,
the issue of the burden of proof would in all likelihood bemme a relevant and
pressng ong to berelvedwith the adopton of heighteredguarantees.

Turning to the !double-jeopardy’ i ssuethe U.S. Supeme Cout hdd in
United Statesv. Halper thatif a civil sarction congitutesa form of punishnert it
trigges the !d ouble-jeopady” clause'®® However the Courtaddedthatthe Fifth
Amendnrent guarantealid not apply to private parties#itigation,*** meaningthat
if a public body is not a party to the litigation, the sane individual may be
punisked repeatally for the samefact So the Idoublejeopardy” guaranteedoes
notapgy to U.S. punitive danmages in most cases.

Does the !double-jeopardy”concern counsel againstthe adoption of
punitive darmagesin Italy? One couldanswver in the affirmative by arguingthatthe
ldouble jeopamdy" guaanee apgdies to purishmentin its broadestmeaning,
enmmpassingcriminal aswell ascivil punitive sanctions, with the consegence
that no one could be punishedmorethanoncefor the samemiscondug, in either
crimind or civil procealings. This reasoningvould be unconvincingbecausehis
type of guamanteeis ensirined not in some Italian constitution& provision, but
ratherin article 649 of the codeof criminal procedue, accordingto which no one
can be proseauted twice for the same crime. Hence, the temptation to consider
this safeguard protectbon linked to the typical contert of a criminal sanction(i.e.
deprivation of personal liberty through incarceration)is very strong In sum, it
appearscorrectto draw a line between civil punitive sanctionsand criminal
sanctions, with the consejuerce that the procedural sdeguards typicaly
characerizing Italian crimind proceedngs (e.g. 'beyond all reasmable doubt"
standard of proof, !double-jeqardy” guarantee) may be deemedto be
unnecessarwhenit comesto civil, even puritive, sarctions*®®

161 Doug Rendeman CommonLaw Punitve Damages:Sometig for Everyone?7

U. ST. THOMAS L.J. 1, 3 (2009).

162 Seesipra Pat |11, Subsedion (B)(1)(a).

183 490U.S.435,442(1989).

184 1d. at451

165 Seelorenzo Di BonaDe Sarana Il Legal Transpant dei Danni Punitivi nd
Diritto Italiano, in LIBER AMICORUM PER FRANCESCO DONATO BUSNELLI, Vol. |, 563,572
(2008).

[l
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Finally, anaspetthatis relevantto the divide betweencriminal law and
tort law involves the principle of legality (nulla poenasinelegg. According to
this principle, only the legislator can setforth the circumstancesinderwhich an
individual may be punishedfor her conductand empowerthe judge to apply a
puntive measure. Adopting the perspectie of a corredive justice theorist, one
would argue that only the criminal law pursies punishment, tha wheneer
punishmentis soughtonly the legislatorcan intervene and impose punishment,
and that the legislator must do so through clearly stated legislative provisions,
identifying all the requirements that must be met in order to trigger punitive
sarctions.  In cortrast, tort law, at least Italian tort law, only pursues
compensation And for this functionto be pursuedgconpliancewith the principle
of legality is not requiredbecausat appliesonly to punishnent, which is aliento
[talian tort law.

But what if one concedesas ltalian jurists shauld, that Italian tort law
can also pursue punitive and deterrent goals?In this casethe principle of legdity
raisesan issuethat must be addressedbefore adoping punitive damages or any
othe form of civil punitive sanction This is so becauseaccordng to Italian
corstitutional principles, neither criminal nor civil punitive awards may be
grarted unless the adjudicator is ex ante authorized by the legislator to do so®®
The solutionseens quite simple. Actually, the principle of legality appearsot to
prohibit, but rather to chamel the adogion of punitive damagesin the senseof
requiring onegererd (or a seresof spedfi c) legislatve provision(s)attribuing to
judges the power to grant puntive awards. Suchlegislative intervenion shouldbe
enowh to alleviate legitimate conerns of legalty, confirming that the nulla
poera sinelegedifficulty is simply a mater of legalengineering

2. The Rde of the Juy

With respectto the relationslip betweenjuries and punitive damages,it
has been argued that juries are not well equipped to determine the amount of
punitive awardsandthat only judges shoutl be entustel with suchtask*®” The

186 As appliedto criminal sanctionsthe principle of legality is enshrinedn Article
25, Clause2 of the Italian Constittion, which states /[n]Jo onemay be punishedexcepton
the bags of a law in force prior to the time when the offence was conmitted." More
dehkated is the isste of which constitutioral provision enshrinesthe sane principle as
appledto civil punttive sandions. ComparePietroNuvolone Deperalizzazioneapparente
e norme penali sostanziti, RIv. IT. DIR. E PROC PEN,, 60 (1968) (maintainhg that the
relevant saurce is Article 25, Clause2 of the Italian Constitution),with Franco Bricola, Le
Ipene private” e il penalista in LE PENE PRIVATE, 51 (1985) (arguing that the relevant
provision is Article 23 of the Italian Constitution, which states![n]Jo obligationsof a
personéor afinandal naturemaybeimposeal on anypersonexcep by law.").
CompareReidHastie & W. Kip Viscusi,What JuriesCan"tDo Wdl: TheJury"s
Peaformance as a RiskManager, 40 ARiz. L. Rev. 901, 916 (1998),with Marc Gdanter &
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essentiapoint madeby all thesescholarsis that jurors do not posses the same
degree,if any at all, of the experence and competerce usudly beonging to
judges This situation, in tumn, would terd to prodiwce unpralictabde resuts
charactrizedby irrationally andunaccepably largeamountsof punitive damages
awaraedto plaintiffs.

Evenif this weretrue, onewonderswhy U.S. juried poor performances
in awarding punitive damagesshould counselthe Italian jurist againg adopting
punitive damages. Firstly, as a mater of descriptiveaccuracy,the Italian legal
ergineer shauld be awae of the fact thatthe U.S. Supreme Cout has elaborated a
seres of subsanive limitations meant to awid excessvely large amounts of
punitive damagesby curking adjudicators! discreton in graning punitive awards.
Secondy, and more importartly, why should one think that the jury as an
ingtitution representsan esental featureof punitive damages sothatthe absence
of juries as adudicaors in the "importing# legal system would make the
trarspant of this tort law remedy unfeasible?Punitive damages are not a
prerogative of juries. Onthe contrary, judgesoftenawad themaswell.**® This is
no surprisegiven that judgesand juries are functional equvalents i.e. they are
bothadjudicaors. There seens to be no real reasorto considerthe Americanjury
arnd itsrole in punitive damagescasesaninsurnmountableobstacleto the reception
of punitive damages in Italy. Punitive danmages, if adoped, could and shouldbe
awardel by Italian judges, the otherform of adjudicator(thejury) beingabsent.

It is also worth questioningthe skepticismacaderits exhibit toward
juriesandtheir perfamances in punitve danages cases. As denpnstratecby an
emgprical study conduded at the begnning of the 21st century, thereis "no
evidencethat judges and juries differ significantly in their rates of awardirg
punitive damages, or in the relation between the size of punitive and
compersaory awards#°° In other words, what same Italian as well as U.S.
scholas shouldleam is tha the frequeng with which judges and juries awad
puritive damagesand the anpurts of the awards they grant do not differ in any
mearingful way. In corclusion, it appeas that the "jury argument#s fallacious.
In no way doesit preset the exigence of a genune obstale to the adogion of
punitivedanagesn theltalian legalsystem

3. Attorneys! Fees

The argunent for attorneys!feeslinks punitive damagesto attorneys$
fees In a puntive damagescase this view suggeds, U.S. judges increasethe
amount of puntive damages to cover the legd expensesthe plaintiff sustains on

David Luban Podic Judice: Puntive Damagesand Legal Pluralism, 42 Am. U. L. Rev.
1393,1439(1993)(praisingthe work of juries).
8 TheodoreEisenberget al., Juries, Judges, and Punitive Damage: An Empirical
Study, 87 CoRNELL L. REV. 743,759(2002).
199 1d. at 746
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the basisof the l[American rule." Shouldcouts fail to do so, the plaintiff would
not be madetruly whole consideringthat !at leag one-third of the plaintiff#s
recowery ordinarily is expenled on legal fees"*’® Does the fact that punitive
awaids cove the plaintiff#s legal expenses,couded with thefact that Italy adogs
the!lo serpayssysten" counselagainsthe adoptionof punitivedanages?*

Reasonedanalysissuggestshat it doesnot. Actually, the view here
criticizedwould be tenableif the attorreys#eesowed by the plaintiff accounted
for punitive damagesin their entiretyor for nearlyall the amount But this is not
thecas. Even assuning thatthelegal expensesepresentedne-thirdor any other
congderalle fracion of the punitive award, a subgartial part of it would still call
for a justificaion. As we know, such justification can be traced to punishment
anddeterence. In otherwords, it is not reasanable to regardpunitive damagesas
merely absorbingplaintiffs# kegalexpenses Apart from this, it is difficult to see
in the quite cryptically developedattorneys#ees"argunentany otherdetedable
line of reasomg capalbe of supportng therejecton of punitivedamages.

4. Ecoromic Analysisof Law

Thefourth andfinal argumentmade by Ponzanellisuggestshata further
resson for not adgting punitive dameges in Italy is the absence of a well-
developed !law and economics"movementin domesticlegal discouse. Unlike
the secondandthird objedions, the fourth oneseemdo be prima facie correct,in
thesensdhatthelack of overtly efficiency-basdrationaledriving policy choices
is anunquestioabletruth asa matterof Italian history. Whetherthis argumenis
right, howe\er, requres someandysis.

To begn, oneshout be careful to avoid confusingtheidea of dekerrence
with the efficient allocation of resouces The former can be pursued
indepencenty of efficiency-driven rationdes: thereis no betterexanple of this
thanltaly itsdf. The Italian legal systemcettainly pursiesdeerrencein thefield
of, say, the criminal law. However, it does so not by applying the instruments
elaborated by ecnomists committed to efficiency, but ratherby focusingon the
idea of fairness The sane is true, pace the Italian Suprene Court, also with
referenceto Italian tort law. As demorstrated, deerrence is one of the gods
domestictort law purstes, but, as has been correctly suggesed, efficiency has
neve bee anelemert consdously usedto seekdeterrence’’® In sum, it would be
amistaketo think thatthe notion of detarenceat sonme point collapsednto that of
efficiercy simply because of the contribution efficiercy-based thearies have
given, andconinueto give, to the pursuitof deterrence.

170 Owen,supranote159,at379.
171 sucharegimeis estabishedby Article 91 of the Italian Codeof Civil Procedue.
172 ponzanki, supa note 100, at 322
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Furthemore, one may wonder whether, historically, punitive damages
flourished in the United Staes because of efficiency-driven considerationsor
becaiseof a desireto pursuedeterence. Giventhatthe birth of punitive damages
canbe traced backto judicial decsionsissuedin the mid-18th century’® andthat
the law and econonics movementis much younger,one may infer that punitive
damagesvere adoptedin the United Statesto pursuedeterrencgand, of course,
punistment),but without any preciseideaof efficiency in mind.*’* Consequently,
it appearsfair to corclude thata legd system doesnot necessaily need law ard
econonics theories before adoptng a legd tool such as that repregnted by
punitive damages. This, quiteinevitably,fatally weakensthe fourth argunent.

IV. THE NORMATIVE DESIRABILITY OF ADOPTING PUNITIVE
DAMAGESIN ITALY

Does Italy needpunitive damages? believeit does In generalterms,
Italy shauld corsider the opportunity to ad@t punitive damageswith referenceo
all wrongdoingin which the defendantslconductis so outrageousand harmful
thatan enhancedieterrentand punitive responsds warranted. More particulaly,
building on the elaborations of two Italian scholars, andwith no pretenseof being
exhaudive, | sugged that there are at lead three situations in which punitive
damages would be useful within the ltalian legal sysem'’® (1) when the
wrongdoer!s gain exceeds the loss suffered by the victim; (2) when the wrongful
adion harms personality rights that are now protectecby the criminal law; and(3)
whena harmis inflicted on a number of peoge butit is unlikely tha mary, if any,
of themwill bringanactionseekingdamages.

The following aralysis shauld not be understood as a fully developed
position but ratheras a seriesof hypothess intendedto suggesthe existenceof
situations tha could be ided for legislaive expeaimertation. The possilke
solutions put forward in connetion with eachsituaion are meart to provoke
thoughtandstimulatefurtherelaboration.

178 Seesipra note4 andaccompanyingext.

174 The birth of modernlaw and economicsis generally thought to coincide with
Ronald Coaseand Guido Calabresi. SeeKristoffel Grechenig& Martin Gdter, The
Transalantic Divergencein Legd Thaught Ameican Law and Econanics vs. Gemrman
Doctrinalism, 31 HASTINGS INT!L & Cowmp. L. Rev. 295, 325 (2008) ("Ronald Coaseand
Guido Calabesi, who are typicdly descibed as the founding fathes of the law and
ecaomics movemett. . . #). Seealso RonaldH. Coase TheProblemof Socid Cost 3 J.L.
& ECcoN. 1 (1960); Guido Calabresi,Sane Thaughts on Risk Distribution and the Law of
Torts, 70 YALE L.J.499(1961).

178 ponzani, supa notel100,at324;Gallo, supra note 142,at 7-123.
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A. The Wrongdoer!sGain Exceedsthe Loss Suffered by the Victim

Article 125 of the code of industrial property provides for an ultra-
compemsatoy remedyfor whenthe tortfeasar violates someoneelse!sindustrid
property rights and gains a profit from such illicit adivity. Article 125 makes
availablea "specal# action that pernits the victim to obtan either the profits
realized by the wrongder, independetly of any loss on the former!s part, or
compensaty damagesfor the loss suffered plus the profits for the amaunt
exceedng theloss. Therationale inspiring article 125 caneasily be identified in
the legislator!s willingness to achieve deterrence by waming the potertial
wrongdoetthat,if "caught,#shewill be orderedto disgorge theillicit profits.

Unfortunately, article 125 may not be a sdisfectory respmse to a
situaton in which the wrongdoers illicit gans exceed the victim!s losses.
Assumre that by willf ully committing the tort sanctionedby article 125 the
wrongder gains a profit of $100000 and caugsa lossof $70000to the victim.
The wrongdoerknows that if sheis "caught#she will haveto pay, at most,
$100,0® (either asa single sumconsttuting theiillicit profits or asthe aggregate
of compensatorydamages plustheillicit profits for the partexceedinghe measure
of compersabry damages) plus legal expengs. In sud a situaion, the
disincentve to commit the wrong seens representednly by the possihlity of
runninga risk for nothing i.e. of conmitting a wrong without thenbeingableto
keep the gains of thatillegal conduct. Thus, although represerting a step in the
right direction (the pursuit of deterrence), article 125 gereraesa corcrete risk of
under-deterrence, epecidly if the potertial wrongdoer is wealthy and not afraid
of sone "extra#legal expenses.

The correctnes®f this readingappeas to be confirmed by the way U.S.
federallegislation regulateghe type of violationsaddressedy the Italian codeof
industrial property. In particular, and by way of example,it is statutoily
estalishedthat patert infringements canbe sanctionedhrougha sort of modified
version of puritive damages,the so-caled "treble#damages’’® Multiplying the
recoverable damages by up to three times is a powerful way to discourage a
potential wrongdoerfrom committing an antisocial activity. Applying treble
damages to our exanple, one finds that the wrongdoer now knows that if she is
brought to justice she will haveto pay not $100,000 but $210,000 ($70,000
multiplied by three). A difference of $110,0@0 betweenthe "treble damages#
regme andthe "article 125#regime suggestghat by adoptinga treble damages-
like remady, Italy would be ableto achieve anincreasedevel of deterrence.

More generally, becausearticle 125 is circunmscribedin its scope of
apication to the situatons legislatively addresedin the provision itself, Italian
tort law cannotdetertortfeasorswho, by committing evenextrenely deplorable

176 35 U.S.C.0 284 ("[w]hen the damagesare not found by a jury, the court shall
asessthem. In either eventthe cout may increasethe damag@s up to threetimes the
amauntfound or ases®d.. .#).
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wrongs, secure gains exceedingthe victims! lossesin situationsother than the
violation of industrialpropery rights Thisis sobeaus under Italiantort law the
victim of awrong entailingecononic lossess generallyentitledonly to oneform
of monetary reparation: compensaory damagesequaling thelosses. Thus,evenif
held accountable,the wrongder is incentivized to commit outrageousand
remureraive wrongs becaise of the profits retainedafter paying compensatgr
damagesto the victim. To this problemas well, punitive damagesmay give a
satsfactory answer. Fordng the tortfeasorto pay a sumsubstantially highe than
the plaintiff!s losseswvould be likely to havepoweriul deterenteffects.

B. Pesonality Rights and the Criminal Law/Tort Law Dilemma

Considerthe following situation: as part of a deliberate defamatory
canpaign, animportant newspger grawely offendsthe honorandreputationof a
well-known politician in orderto causea decreasén her rate of approvalamong
Catholic voters by falsely attributing to her Nazi statenents or extra-narital
affairs. This kind of conrdud canexposethe resmpnsble personsto both criminal
andcivil liabilities. In otherwords, asof todaythe Italian legal systemreactson
two different levels againstdefamatory conduct: it punishegshe wrongdoerfor the
antiocial miscondut by imposingcriminal pendties and it allows the victim to
getconpensationfor thelosssuferedin acivil trial.

Onthecriminal side,if convictedin a criminal proceedig, the journalig
andor the editor of the newgaper may be senenced to jail (very unlikely) or
condemnedo payasmall,exante legislativelyfixed, criminal fine. Thechoiceto
treat offensesto hona andreputation asa crime is undoulktedly questionable, and
in factis questimed by manycommentatrs!’’ The hugecostsof a criminaltrial,
theresourcespentto run prisons the intolerablelength of criminal trials in Italy,
and the advisability of usng scarce resources for much more seriousandsocially
alaming crimesthan offensesto hona and reputaton (deplorablethough they
are) all sugged that this type of wrong and mary othes shoutl be punishedand
deterredthrough legd tools other thanthe criminal law.

In some casestort law may altogetler replace instead of complement the
criminal law in addessing cordud tha is reprehensble enaugh to trigge sone
sott of readion but not reprehensible enough to trigger the readion of the criminal
law. Certanly, the egregousnessof the conduct exempified in the initial
exanple calls for a punitive and deterent response Surelythough asit stands
todayltalian tort law would be unableto achieve these goals. What modifications
would Italian tort law needto remedy its incapaciy? Punitive damagesappearto
beapromisingsolution.

Undoubtedly the Italian legal system consides the kind of conduct
caried out by the newspaperin our exanple asconstitutinga seriousviolation of

7 The first authorto posethis issuewas CesareBeccariain 1764. See CESARE
BECCARIA, DEI DELITTI E DELLE PENE (RenatoFabiettied.,1973).
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personalityrights, directly assaultingthe dignity, hona, and reputation of the
defamed person. Otherwise, such conductwould not constitutea crime under
curen Italian law. However, for the institutionalreasongyiven above,andmore
importantly beaus offenses to persorality rights do not seen to be socially
alarming enowgh to deseve a readion from the criminal law, the criminal justice
systemis not suitableto addressthesetypes of wrongs. Rathe, tort law and
punitive damagesseemto represeng betterapproach In this way, thewrongdoer
would be punished for her highly reprhersible conduct and other potential

wrongdoers would be deterred from adgoting the same courseof conduct.

C. The !A bsentVictims" Situation

Suppose that the poor quality of fabrics enmployedby alarge-scale firm to
manufacturea certain productallows the firm to savea good numberof dollars
per unit if comparedto the costsentailedby using materials of higher quality.
Suppos also that, beaus of choosing poar mderials, a goad nunmber of pele
will beinjured by the productandthatonly a few of themwill file a lawsuit and
recover damages. Sugpos, finally, thata courtwill award compensatorydamages
in an amount far bdow the profits eaned by the firm asa direct consequence of
the choiceof poormateials.

A first effect of this situationis that the firm Igets away with" a certain
amountof luncompensatedinjury” becausenly afew of the victims eithersue or
manageo obtaincompensaon. A secondeffed is thatthe firm is incentivizedto
keep marketing defective prodicts becaise,acwrding to ecoromies of scak, it
knows tha the reduction in production coss allowedby poor matrials outweighs
the compensatorydanmages it will haveto pay. Thefirm#sconductis paricularly
reprehensiblebecauset !coldly" calculdes its costsof productionin order to
secure asmuch profit aspossble atthe expense of the life or health of consumers,
who usuallyrely on the quality of productsand on the manufacturettsgoodfaith.
Punitivedamagesmight represenan adequateesmnse to the deplaability of the
firm#sconductandits effects If propery quantified, they would likely dete the
firm#s reprénensble course of acion and reduce the risk of !luncompensated
injury."

It is alsotrue,however,thatthe labsentvictims" situationmay generatea
relevant problem if addressel through puntive damages When the wrongdoer
harms multiple victims she risks being exposed to multiple punitive damages
claims, which meansthat the defendantwould haveto pay punitive damagesas
many times as the number of claimants bringing subsequentactions. This
problem, still plaguing U.S. tort law, may be sdvedin Italy by strengthening the
class adion mecharism.*’® In particula, it may be possibleto convertthe opt-in

178 For an overview of the Italian classaction, see ERNESTO CESARO & FERNANDO
BOCCHINI, LA NUOVA CLASS ACTION A TUTELA DEI CONSUMATORI E DEGLI UTENTI:
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model in Italy into an optout model and to apply it exclusively to punitive
damages claims”® An opt-out modelwould (i) give all victims the chanceto get
conmpensatoryand punitive damages,with the effect that those victims explicitly
deciding not to take advantageof this opportunity would be denied access to
coutts if they seekpuntive damagesthrough subsequenindependenactions;and
(i) allow the judge to order the defendant to pay a single punitive award (to be
apportiored amongthe plaintiffs who did not opt out) to avoid exposingher to
subsequet and unpredctable claims seelng punitive awards Thus, so long as
the multiple-punisiment problemis resoled, it appearghat the labsentvictims”
situation may be effectively addressedy resortingto punitive damages.

V. CONCLUSION

Thereal controverg aboutpunitive damagesturns on the public/private
distinction andthe way this distinctionis articulatedin differentlegd sygens. In
the United States jurists Ipublicize" or !privatize" punitive danmagesdepending
on whetherthey opposeor defendthe public/privae distinction. By doing so,
they fail to satisfactorilyaccommodatehis tort law remedy within domestic law
becausehey do not perceivethat public and private elemens coexistthroughout
tort law andthat punitive damages by emphasizinghe public pole of fault-based
liahklity, represent one instane of thatcoexistence

In light of this, | havearguel thatthe staurch oppostion resewed by the
Italian Supreme Court and by the vast mgority of commentators to the adoption
of punitive damages in ltaly is unwarrantedbecauseit is basedon a poor
knowledgeof U.S. punitive damages andon a portrat of Italian tort law thatdoes
not correspad to reality. The time is ripe for Italy to look pragmatically, not
dogmmticdly, at punitive damages andto seriouslyconsiderthe introducton of a
remedal tool whose positive effectswould substantiallyoutweigh any possible
cod. Purntive damageswould be beneficialto Italy in numerousways. They
would give relief to an overloadeccriminal justice systemby !demoting” certain
wrongs from crimesto torts. Their application would very likely improve Italian
tort law#sdeterrencén specificcircumstancessuchaswhenthe defendant#gains
exceed the plaintiff#s losses Findly, they would send members of society a
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messagethat conmitting torts is morally wrong and calls for the issuanceof
afflictive measures,especiay when the wrongdoer takes advantageof its
econonic powerto the detriment of weak parties. As to the negativeeffectsof
adgting puntive damages,there are nore, unlessa loss in dogndic purity is
takento consttute an unberable costthat prevent the introdudion of a new and
potertially very useful legal tool.




